HIEP PINH
GIUA
CHINH PHU NUGC. CONG HOA XA HQI CHU NGHIA VIET NAM
VA

CHINH PHU NUOC CONG HOA MAN-TA
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CAC LOAI THUE PANH VAO THU NHAP




Chinh phu nudc Cong hoa xa hdi chu. nghia Viét Nam va Chinh phu nuéc
Cong hoa Man-ta,

Mong muon ky két mét Hiép dinh vé tranh danh thué hai lan va ngan ngira
viée trén 1au thué ddi vai cac loai thué danh vao thu nhép,

Pa thoa thuan duci day:
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, Picu 1
POI TUQNG AP DUNG

clia mdt hodc cta ca hai Nudc ky két.

Hiép dinh nay dugc ap dung déi véi cac dbi trong la nhimg déi tuong cu tri




Diéu 2
CAC LOAI THUE BAO GOM TRONG HIEP DINH

Hiép dinh nay ap dung ddi vdi cac loai thué danh vao thu nhap dai dién
cho mdt Nude ky két, bit ké hinh thuc 4p dung cla cac loai thué dé nhur
thé nao.
Tat ca cac loai thué thu trén tong thu nhdp hodc nhimg phan cia thu
nhap, bao gom cac loai thué dbi véi thu nhap tir chuyen nhuong dong
san hoac bat déng san va cac loai thué danh trén tong sé tién luong hodc
tién cong do doanh nghiép tra s& duge coi 1a thué thu nhap.
Céc loai thué hién hanh dugc ap dung trong Hiép dinh nay cu thé 1a:
(a) tai Viét Nam:
(i) thué thu nhap ca nhan; va
(ii) thué thu nhap doanh nghiép;
(sau day goi la “thué Viét Nam”); va
(b) tai Man-ta:
thué déi véi thu nhap;
(sau ddy goi la “thué Man-ta”).
Hiép dinh nay ciing s¢ dugc ap dung déi véi cac loai thué c6 tintrchat -
tuong tu hodc vé co ban giong nhu cac loai thué néu trén dugc ban
hanh sau ngay ky Hiép dinh nay dé bb sung, hoac thay thé cac loai thué
hién hanh. Cic nha chic trach ¢6 thdm quyén cta hai Nuéc ky két s&

thong bao cho nhau biét nhimg thay déi co ban trong cac luét thué cia
timg Nuoc.




’ Piéu 3
CAC PINH NGHIA CHUNG

Theo noéi dung cua Hiép dinh nay, trir truong hop ngit canh doi héi ¢ su
giai thich khac:

(a)

(b)

(c)

(d)

(e)

()

(2)

thuat ngit “Viét Nam” cé nghia la nudc Cong hoa xa hot chu nghia
Viét Nam; khi dung theo nghia dia ly, thudt ngit nay cé nghia la
linh thé dat lién, cac hai dao, ndi thuy, lanh hai va viing troi phia
trén do, ving bién ngoai lanh hai, bao gdm ca day bién va long dat
du& day blen ma nudc Cong hoa xa h¢i chu nghia Viét Nam thuc
hién chu quyen quyén chu quyen va quyen tai phan phu hgp vai
phap luit quoc gia va phéap ludt quoce té;

thudt ngir “Man-ta” c¢6 nghia la nudc Cong hoa Man-ta va, khi dung
theo nghla dia ly, c6 nghia la ddo Man-ta, dao Gozo va cac dao
khac clia quan dao Man-ta bao gom ca ving ldnh hai cla cac déo
nay, cling nhu bét ky khu vuc day bién, long dat duéi day bién va
kh01 nudc ¢ trén tlep gidp vd&i lanh hai, tai d6 Man-ta thuc hién
quyén chu quyen quyén tai phan, hodc kiém soat theo quy dinh cua
phép ludt quoc t€ va luat phap quéc gia, bao gdm ca phép luat lién
quan dén viéc tham do thém luc dia va khai thac cdc nguén tai
nguyén thién nhién ¢ do;

thuat ngit “Nuéc ky két” va “Nuée ky két kia” c6 nghia la Viét
Nam hoic Man-ta tuy theo ngir canh doi hoi;

thuat ngr “dbi trong” bao gom mot ca nhan, mdt cong ty va bat ky
td chirc clia nhiéu déi tugng nao khac;

thuat ngir “cong ty” co nghla la bat ky td chirc cong ty hodc bat ky
mdt thuc thé nao dugc cot 1a mot td chire cong ty dudi giac do thué;

thuét nglr “doanh nghiép ctiia mét Nudc ky két” va “doanh nghiép
ctia Nude ky két kia” theo thr tuy c6 nghia 1a mét doanh nghlep
dugce diéu hanh bdi mét dbi twong cu tri cha mdt Nude ky két va
mét doanh nghiép duge diéu hanh béi mot déi tugng cu tri cla
Nuée ky két kia;

thuat nglr “ddi tuong mang quéc tich”, lién quan dén mot Nudce ky
két, c6 nghia la:

(i) batky ca nhan nao mang qudc tich ctia Nudce ky két dé; va
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(i) bat ky phap nhan, cong ty hop danh va hiép héi nao co tu cach
theo cac ludt co hiéu luc tai Nudce ky két do;

(h) thudt nglr “van tai quéc t8” c6 nghia la bét ky su van chuyén nao
bing tau thiy hodc may bay dugc thuc hién béi mét doanh nghiép
ciia mdt Nude ky két, trir truong hop khi chiéc tau thuy hodc may
bay d6 chi hoat dong giira nhitng dia diém trong Nuéce ky két kia;
va

(1) thuit ngit “nha chire trach co tham quyén” ¢0 nghia la:

(1) trong truorng hop ciia Viét Nam, 1a B truong B4 Tai chinh
hodc ngudi dai di¢n duge uy quyén ctiia Bé trudng;

(ii) trong trudng hop cua Man-ta, la B truong chiu trach nhiém
vé tai chinh hodc nguai dai dién duge uy quyén cta Bé trudng.

Khi mét Nudce ky két ap dung Hiép dinh nay vao bét ky thoi diém nao,
bat ky thuat ngir ndo chua dugc dinh nghia tai Hiép dinh nay s& cé nghia
theo nhu dinh nghla tai luat coa Nude d6 déi véi cac loai thué ma Hiép
dinh nay 4p dung vao thoi diém do, bat ky nghia nio theo cac luét thué
duoc ap dung cta Nudce d6 sé co gia tri cao hon nghia cta thuat nglr d6
theo cac luat khac ciia Nu6e do, trir truong hop ngit canh doi hoi ¢é sy
giai thich khac.




_ bicud ’
POI TUQNG CU TRU

Theo néi dung cua Hi¢p dinh nay, thuat ngix “dbi tuong cu tri cia mot
Nude ky két” cé nghia 12 bat ky dbi tuong nao, ma theo cac luat clia
Nude do, 1a dbi tugng chiu thué cén c vao nha &, noi cu trd, tru s&
thanh lap (hodc dang ky), tru s¢ didu hanh hodc bat ky cac tiéu chuin
khac c6 tinh chét tuong tu, va ciling bao gbm ca Nuédc dé hodc chinh
quyen dia phuong cua Nude do. Tuy nhién, thuét nglr nay khéng bao
gbm bt ky dbi tuong nao l1a déi tuong chiu thué tai Nude dé chi doi véi
thu nhép tir cac ngudn tai Nudc do.

Trudng hop theo cac quy dinh tai khoan 1 khi mét ca nhén la dbi tuong
cu tri cua ca hal Nude ky két, thi than phén cu trad clia ca nhan do s€
dugc xac dinh nhu sau:

(a) ca nhén dé s& duge coi 1a dbi twong cu tri chi ciia Nudc ma cd nhan
¢6 nha & thudng tri; néu ca nhian dé6 c¢6 nha & thudng tru & ca hai
Nudc, ca nhan do sé dugce coi la déi tuong cu tri chi cua Nudc ma
ca nhin do ¢6 cac quan hé ca nhan va kinh té chat ché hon (trung
tAm cna cac quyén loi chil yéu);

(b) néu khong thé x&c dinh duge Nudc ma ¢ d6 ca nhan d6 c6 trung
tAm cta cac quyén loi chu yéu, hoic néu ca nhan dé khéng c6 nha o
thudng tra & ca hai Nudc, cd nhan d6 sé dugc coi la d6i tuong cu
tri chi cua Nudc ma ¢4 nhan dé thuong song;

(c) néu ca nhin do _thuong xuyen sdng & ca hai Nuéc hoic khéng
thuong xuyén song & Nudc nao, ci nhan do sé ‘duoc coi la déi
tuong cu tra chi ciia Nude ma ca nhan do mang qudc tich;

(d) néu ca nhan do la déi trong mang qudc tich ciia ca hai Nudc hodc
khong mang quédc tich clia ca hai Nudc nay, cac nha chirc trach cd
thim quyén cia hai Nudce ky két s& giai quyét vin dé do bang théa
thuan chung.

Trudng hop theo cac quy dinh tai khoan 1 moét déi tuong khéng phai la
ca nhén, la di tugng cu tri cua ca hai Nudc ky két, khi d6, dbi tuong
trén s€ dugc coi la déi tuong cu tra chi cua Nuée c6 tru s didu hanh
thuc té cua ddi tuong do. Néu khéng xac dinh dugc Nude noi co tru so
didu hanh thuc té, hodc tru sé diéu hanh thuc té khéng ¢o O Nuoc nao,
khi d6 cac nha chirc trach c6 thim quyén ctia hai Nude ky két s& ¢b ging
dé xac dinh Nudc ma co dbi tuong sé& dugce col la débi tuong cu tra vi
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muc dich cua Hiép dinh bing théa thuin chung phi hop véi biéu 25, ¢d
xem Xx¢ét toi tru sO diéu hanh, tru s& dang ky hodc thanh ldp va bat ky cac
yéu té lién quan nao khac. Trong truong hop khéng co thoa thuan nhu
véy, déi tuong d6 s€ khong duoc quyén huong bat ky viéc giam hoic
mién thué nao quy dinh tai Hiép dinh nay.




~ Pieus ’
CO SO THUONG TRU

Theo noi dung cua Hiép dinh nay, thuat ngir “co s& thuong tra” co nghia
la mot dia di€ém kinh doanh ¢6 dinh ma qua d6 doanh nghiép thuc hién
toan bd hodc mét phan hoat dong kinh doanh ctia minh.

Thuat ngir “co so thudng trd” chu yéu bao gom:

(a)
(b)
(c)
(d)
(¢)
(f)

tru so diéu hanh;
chi nhanh;

vian phong;

nha may;
xudng; va

mé, giéng dAu hodc khi, mé da hojc bét ky dia diém khai thac tai
nguyén thién nhién nao khac.

Thuét ngir “co so thudng tri” cling bao gom:

(a)

(b)

(c)

mét dia diém xay dung, du an xdy dung, lép rap hodc lép dit hoac
cac hoat dong giam sét lién quan, nhung chi khi dia diém, dyu an
hodc céc hoat dong nay kéo dai hon sau thang;

viéc cung cép cac dich vu, bao gdm ca cac dich vu tu van, do mét -
doanh nghiép thuc hién thong qua nhimg ngu’(‘)i lam cong hoéc
nhimg dbi tuong khac duge doanh nghiép giao thuc hién cac hoat
dong trén, nhung chi khi cac hoat dong mang tinh chat néu trén kéo
dai (trong cung mdt du an hodc mot du an co lién quan) tai mot
Nuée ky két trong mdt giai doan hodc nhidu giai doan gop lai hon
sau thang trong bat ky giai doan mudi hai thang; va

mot déi twong tién hanh céac hoat dong (bao gf)m ca cac hoat dong &
ngoai khoi) tai mot Nudce ky két lién quan den viéc tham do va khai
thac tai nguyén thién nhién ¢6 tai Nude ky két d6 sé duge coi nhur 13
tu’an hanh kinh doanh thdng qua mét co s& thudng tru tai Nudc ky
ket do.
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Mic di ¢6 nhitng quy dinh trén cha Diéu nay, thut nglt “co s¢ thuong
tri” sé dugce coi la khdong bao gom:

(a)

(b)

(c)

(d)

(e)

H

viéc sir dung cac phuong tién chi véi muc dich Iuu kho hodc trung
bay hang héa hoac tai san cua doanh nghiép;

viéc duy tri kho hang hoda hodc tai san cua doanh nghiép chi vai
muc dich luu kho hoéc trung bay;

viéc duy tri kho hang héa hodc tai san cua doanh nghiép chi véi
muc dich dé cho doanh nghiép khac gia cong;

viéc duy tri mot dia diém kinh doanh ¢é dinh chi véi muc dich thu
thap thong tin cho doanh nghiép;

viéc duy tri mét dia diém kinh doanh ¢b dinh chi véi muc dich tién
hanh bat ky hoat déng nao khac mang tinh chét chuan bi hodc phu
trg cho doanh nghiép;

viéc duy tri mdt dia diém kinh doanh cb dinh chi dé phuc vu cho bit ky
su két hop nao cia cac hoat dong da dugc néu tir tiét khoan (a) dén tlet
khoan (e), véi diéu kién toan bo hoat déng cla co s& kinh doanh cb
dinh dé trén co s& su két hop nay mang tinh chét chudn bi hodc phu
tro.

Mic du cd nhimg quy dinh tai cac khoan 1 va 2, truong hop mét déi
tugng - trir dai ly co tu cach doc lép duoc diéu chinh bai khoan 6 - hoat
dong tai mot Nude ky két thay mat cho mét doanh nghiép cia Nudc ky
két kia, doanh nghlep do s& duoc coi 1a ¢6 co s¢ thuong trd tai Nuéce ky -
két thir nhét dbi voi bat ky hoat doéng ndo ma d6i tuong do6 thuc hién cho
doanh nghiép, néu dbi tugng do:

(a)

(b)

6 va thuong xuyén thuc hlen tai Nudc d6 thim quyén ky két cac
hop déng dimg tén doanh nghiép, trir khi céc hoat déng cua dbi
tugng d6 chi gidi han trong pham vi cac hoat déng néu tai khoan 4
ma nhing hoat dong d6 néu dugc thuc hién thong qua mét dia diém
kinh doanh cé dinh, s& khéng lam cho dia diém kinh doanh c¢b dinh
do tro thanh mdt co sd thuong tri theo nhitng quy dinh tai khoan
do; hoic

khong cé thim quyén trén, nhung thudng xuyén duy tri tai Nude
thtr nhat mot kho hang hoa hoic tai san, qua do d4i tuong nay
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thuémg xuyén thuc hién viéc giao hang hoa hodc tai san thay mat
cho doanh nghiép.

Maét doanh nghiép cua mdt Nudce ky két s& khéng duoc coi 1a c6 mot co
s& thudng trii tai Nudc ky két kia chi vi doanh nghiép d thue hién kinh
doanh tai Nudc ky két kia thong qua mét dai ly méi giéi, mét dai ly hoa
héng hodc bat ky mét dai ly nao khéac ¢é tu cach déc lap, voi diéu kién
nhimg d6i tuong nay hoat déng trong khuén khé kinh doanh théng
thuong cta minh. Tuy nhién, khi nhiing hoat déng cua dai ly do danh
toan bd hodc hau nhu toan bé thay mit cho doanh nghiép do, va diéu
kién duoc tao ra hodc ap dit gitta doanh nghiép do va dai ly do trong
quan hé thuong mai va quan hé tai chinh khac véi diéu kién duoc tao ra
gitra cac doanh nghiép doc lap, dai ly d6 s& khong duoc coi la dai ly co
tu cach doc lap theo nghia cua khoén nay.

Viéc mot cong ty la déi tuong cu trd ciia mét Nude ky két kiém soat
hoac chiu su klem soat boi mot cong ty 1a déi tuong cur tra cta Nude ky
két kia hodc tién hanh hoat déng kinh doanh tai Nudc kia (c6 thé théng
qua mét co s¢ thuong tra hodc dudi hinh thiac khac), s& khéng lam cho
bat ky céng ty nao trd thanh co s¢ thudng tri cta cong ty kia.
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Picu 6 ]
THU NHAP TU BAT PONG SAN

Thu nhap ma mét doi tugng cir tri cua mot Nuoce ky két thu duogce tir bat
dong san (ké ca thu nhap tir néng nghiép hodc 1am nghiép) cd tai Nudc
ky két kia co thé bi danh thue tai Nudc kia.

Thuét ngir “bat déng san” s& cé nghia theo nhu luat ciia Nude ky | ket noi
c6 bat dong san do. Thuét ngi nay trong moi trudng hop sé bao gom ca
nhimg phén tai san phu kém theo bét dong san, dan gia suc va thiét bi sir
dung trong nong nghiép va lam nghiép, cac quyen lgi dugc ap dung theo
cic quy dinh tai ludt chung vé dién san, quyén su dung bat dong san va
cac quyen dugc hudng cac khoan thanh toan ¢6 dinh hodc khong ¢b dinh
tra cho viéc khai thac hodc quyén khai thic cac md, ngudn khoang san va
cac tai nguyén thién nhién khac; céc tau thuy va may bay s& khong duoc
coi la bat dong san.

Céac quy dinh tai khoan 1 s€ ap dung dbi véi thu nhap phat sinh tir viéc
tryc ti€p sur dung, cho thug, hoic str dung dudi bat ky hinh thirc ndo khac
clia bit dong san.

Nhimg quy dinh tai cac khodan 1 va 3 cling s& ap dung dbi vai thu nhap tir
bt d6ng san cua mot doanh nghiép va dbi voi thu nhap tir bat dong san
dugce st dung dé thuc hién céc hoat dong dich vu ca nhan doc lap.
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Piéu 7
LOI NHUAN KINH DOANH

Loi nhudn cua mot doanh nghiép cia mot Nude ky két s& chi bi danh
thué tai Nudc do, trir truong hop doanh nghiép c6 tién hanh hoat dong
kinh doanh tai Nuéc ky két kia théng qua mét co s& thuong tri tai Nude
ky két kia. Néu doanh nghiép c6 hoat dong kinh doanh theo cach trén, thi
cac khoan loi nhuén cua doanh nghiép c6 thé bi danh thué tai Nuorc kia
nhung chi trén phén lgi nhuin phan bé cho:

(a) co soO thuong tra do;

(b) viéc ban tai Nudce ky két kia nhitng hang hoa cling loai hoac tuong
tu nhu nhimg hang hoa ban qua co s thuong trd do. Duoc hiéu
rang lgi nhuén cta doanh nghiép sé bao gom loi nhuén phén b6 cho
viéc ban hang héa va tai san néu tai tiét khoan nay chi khi nha chirc
trach ¢6 tham quyen ctiia Nudce ky két noi ¢6 co sé thueng tra cua
doanh nghi¢p cho rang doanh nghiép da tham gia vao mét dan xép
lién quan dén viéc ban nhitng hang hoa hodc tai san nay dé tranh
thué danh vao loi nhuan do tai Nudc ky két do.

Thé theo céc quy dinh tai khoan 3, khi mot doanh nghi¢p ciia mot Nude
ky két tién hanh hoat dong kinh doanh tai Nuéc ky. két kia thong qua mdt
co s& thuong tri tai Nude ky két kia, thi tai mdi Nude ky két s& co
nhimg khoan loi nhuin duoc phan bd cho co s¢ thuong tri ndi trén ma
co s& thuong tria dé c6 thé thu duoc, néu né 1a mét doanh nghiép riéng
va tach biét cung tham gia vao cac hoat dong nhu nhau hodc tuong tu
trong cung cac diéu kién nhu nhau hodic twong tu va cd quan hé hoan
toan doc lap vadi doanh nghiép ma co s& do dugce coi 1a co s6 thuong tra.

Trong khi xac dinh lgi nhuén cia mét co sé thudng tm, co s thuong tra
nay sé dugc phép khau trir cac khoan chi phi phat sinh phuc vu cho muc
dich kinh doanh cta co s& thudng trii nay, bao gdm ca chi phi didu hanh
va chi phi quan ly chung cho du chi ph1 dé phat sinh tai Nudc noi co s&
thudng tri d6 déng hodc & bat ky noi nao khac. Tuy nhién, s€ khéng cho
phép tinh vao cac khoan chi phi duge trur bat ky khoan tién ndo, néu co,
do co s¢ thuong tri trd cho (trur khi la khoan thanh toan cac chi phi thuc
té) tru s& chinh cia doanh nghiép hodc bat ky van phong nao khac cua
doanh nghiép duéi hinh thac tién ban quyén, cac khoan phi hoic bét ky
khodn thanh toan tuong tu nao khac dé (dugce phép sir dung sang ché hoac
cac quyén khac, hodc dudi hinh thirc tién hoa hdng tra cho viéc thuc hién
cac dich vu riéng biét hodc tra cho cong viéc quan ly, hodc dudi hinh
thirc 13i tinh trén tién cho co s& thudng tri vay, trir truong hop tién i
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cua té chirc ngan hang. Tuong tu nhu véy, khi xac dinh | ¢1 nhuén cua co
s¢ thuong tra s€ khong tinh dén cac khoan tién (trir cac khoan tién thanh
toan cac chi phi thuc té) do co s& thuong tri thu tir tru s¢ chinh cua
doanh nghiép hodc bt ky van phong nao khac cua doanh nghiép, dudi
hinh thirc tién ban quyén, cac khoan phi hodc céc khoan thanh toan
tuong tu de cho phép sur dung sang ché hodc cac quyén khac, hodc dudi
hinh thitc tién hoa hong tra cho viéc thuc hién cac dich vu riéng biét
hodc tra cho cong viéc quan ly, hodc dudi hinh thirc ai tinh trén tién cho
tru s chinh cua doanh nghiép hoéac bat ky van phong nao cua doanh
nghiép vay, trur truong hop 1ai tu tién cho vay cua té chirc ngan hang.

Truong hop tai mét Nude ky két van thudng xac dinh cac khoan loi
nhuén duoc phin bd cho mét co s¢ thuong tri trén co s& phén chia téng
cac khoan loi nhuin cua doanh nghiép thanh nhiing phan khéc nhau,
khong co6 ndi dung nao tai khoan 2 ngan can Nuée ky két d6 xac dinh loi
nhuin chiu thué theo cach phan chia theo théng 1& trén; tuy nhién,
phuong phép phan chia duge ap dung nhu vy phai dua ra két qua phn
hop voi nhimng nguyén tic néu tai Pidu nay.

Theo ndi dung cac khoan trén, cac khoan lgi nhuén dugc phan b6 cho co
s& thuong trd s& dugce xac dinh theo cing mét phuong phap giira cac
nam trir khi ¢é da ly do chinh dang dé xac dinh theo phuong phap khac.

Khi lgt nhuin bao gf)m cac khoan thu nhap duoc dé cép riéng tai cdc

Piéu khéc ciia Hiép dinh nay, thi céc quy dinh ciia cac Dieu d6 khéng bi
anh hudng bdi cac quy dinh tai Diéu nay.

14




Diéu 8
VAN TAI BIEN VA VAN TAI HANG KHONG

Loi nhudn ctia mét doanh nghi¢p cua mét Nude ky két tir hoat dong cua
tau thily hodc may bay trong vén tai qudc té sé chi bi danh thué tai Nude
do.

Cac quy dinh tai khoan 1 cling sé 4p dung cho cac khoan loi nhuén tir
viéc tham gia vao mot t6 hop, mét lién doanh hodc mdt hing hoat dong
quocte
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, Dicy 9 -
CAC DOANH NGHIEP LIEN KET

1. Khi

(a) mét doanh nghiép cua mét Nude ky két tham gia true tiép hodc gian
tiép vao viéc diéu hanh, kiém soat hodc gép vén vao mét doanh
nghiép cua Nudc ky két kia, hodc

(b) céac dbi tuong clng tham gia truc tiép hoic gian tlep vao viée didu
hanh, kiém soat hodc gép von vao mét doanh nghiép ciia mot Nudce
ky két va vao mot doanh nghiép cia Nude ky két kia,

va trong ca hai truong hop, trong méi ‘quan h¢ thuong mai hoac tai chinh
gifra hai doanh nghiép trén c6 nhimg didu kién duoc x4c 1ap hoic ap dat
khac véi diéu kién duoc dua ra gilta cic doanh nghiép doc lép, lic do
moi khoan lgi nhuén ma mét doanh nghiép cé thé thu duoc néu khéng co
cac diéu kién trén, nhung nay vi cac didu kién nay ma doanh nghi€p doé
khéng thu dugc, sé van dugce tinh vao cac khoan loi nhuén cua doanh
nghiép do6 va bi danh thué tuong ung.

2. Khi mét Nude ky két tinh vao cac khoan lgi nhuin cia mot doanh
nghiép tai Nudc d6 — va danh thué trong umg — cac khoan lgi nhuan ma
mét doanh nghiép tat Nudc ky két kia da bi danh thué & Nude kia va
nhimg khoan lgi nhuan dugc tinh vao nhu véy la nhimg khoan lgi nhuén
1& ra thudc vé doanh nghiép tai Nudc thir nhat néu nhu nhimg diéu kién
xac 1ap gitta hai doanh nghiép trén la nhimg diéu kién dugc xac 1ap gitra
cac doanh nghiép ddc 1ap, khi d6 Nudc kia s& diéu chinh cac khoan thué
tai Nudc minh ddi véi cac khoan lgi nhuan trén cho phu hgp. Trong khi -
x4c dinh su diéu chinh trén sé xem xét dén cac quy dinh khac cua Hiép
dinh nay va cic nha chue trach co thim quyén cta hai Nudc ky két s&
tham khao ¥ kién ctia nhau khi can thiét.
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bitu10
TIEN LAI CO PHAN

Tién 13 ¢6 phan do mét cong ty la dbi tugng cu tri cua mét Nuoe ky két
tra cho mét dbi tuong cur trii ctia Nudce ky két kia c6 thé bi danh thué tai
Nudec kia.

Tuy nhién, nhilng khoan tién lai ch phan do ciing co thé bi dénh thué tai
Nude ky két noi cong ty tra t1en 1ai c¢b phan la dbi tuong: cur tri va theo
cac luat ciia Nude d6, nhumg néu di tuong thuc hudng tién 13i c6 phan
la dbi twong cu trii cia Nuéc ky két kia thi thué duoc tinh khi dé sé
khong vuot qua:

(a) khi cac khoan tién 13i c6 phan duoc mot cong ty la dbi tuong cu tri
ctia Viét Nam tra cho mdt déi tuong cu trit ctia Man-ta:

(i) 5 phén tram tong sb tién lai co phan néu ddi tuong thuc huong
la cong ty nam gilr trye tlep it nhat 50 phan tram quyén bo
phleu tai cong ty tra tién 1ai ¢b phin; va

(ii) 15 phin tram téng sb tién 14 c¢d phan trong tat ca cac trudng
hop con lai;

(b) khi céc khoan tién 13i ¢o phan duoc mot cong ty la dbi tuong cu tri
cua Man-ta tra cho mét déi tugng cu tri cia Viét Nam la d6i tuong
thuc huong khoan tién 14i ¢ phan do6, thué ciia Man-ta danh trén
téng sb tién 14i cb phan s& khéng vuot qua s6 ¢6 thé danh trén loi
nhuén ma cac khoan tién lai c6 phan dugc tra.

Khoan nay s& khéng anh huong téi viéc danh thué céng ty ddi véi khoan

loi nhuan ding dé chia 14i c¢6 phan.

Thuét ngir “tién lai. cb phén duoc str dung tai Didu nady ¢ nghia la thu
nhap tir co phén, ¢b phan “jouissance” hodc cac quyén lgi “jouissance”,
c¢d phén khai thac mo, ¢d phan sang lap hodc cic quyén lgi khac khong
phai 1a céc khoan cho vay, dugc hudng loi nhudn, cling nhu thu nhp tir
cac quyén loi cong ty khdc cung chiu sur didu chinh cia chinh sach thue
déi v6i thu nhap tir c6 phén theo luit cua Nudc noi ¢dng ty chia 1ai )
phan 1a dbi tugng cu tru.

Nhimg quy dinh tai cac khodn 1 va 2 s& khong ap dung trong truong hop
dbi tuong thuc huong cac khoan tién 1ai ¢ phan la dbi tvong cu tri tai
mot Nude ky két ¢6 tién hanh hoat dong kinh doanh tai Nude ky két kia,
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noi cong ty tra tién 1ai ¢6 phén la 601 turong cu tru, théng qua mét co so
thuong trd ndm tai Nude dé, hodc tién hanh tai Nudc ky két kia cac hoat
dong dich vu ca nhan doc 1dp théng qua mot co so ¢6 dinh tai Nudce ky
két kia, va quyén nam gilr c6 phéan nho do duoc huéng tlen 131 ¢6 phén,
c6 su lién hé thuc té dén co s& thudng tri hodc co so ¢o dinh ndi trén.
Trong truong hop nhu vdy cac quy dinh tai Diéu 7 hoic Piéu 15, tuy
timg truong hop, s€ dugc ap dung.

Khi mdt cong ty la déi tuong cur tri ciia mot Nudc ky két-c6 loi nhuan
hogc thu nhép phat sinh tir Nude ky két kia thi Nudc kia co thé khong
dénh thué déi véi nhiing khoan tlen 1ai ¢b phan do cong ty nay tra, tr
truong hop nhimg khoan tién lai cb phan nay dugc tra cho mét abi tuong
cu tri cia Nudc kia, hodc quyén nam giir c6 phin cé cac khoan tién lai
co phan dugc tra ¢6 su lién hé thyc té voi mot co s& thudng tra hodc mot
co s& ¢ dinh tai Nudc kia, déng thoi Nude ky két kia ciing khong budc
cac khoan lgi nhuin khong chia cua coéng ty trén phai chiu thué déi Vol
nhimg khodn lgi nhuén khéng chia cua cong ty, cho du nhimg khoan tién
13i ¢ phin dugc tra hodc cac khoan lgi nhuan khéng chia bao gbm toan
bd hoac mdot phan cac khoan lgi nhuan hodc thu nhip phat sinh tai Nudc
kia.
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‘ Piéu 11
LAI TU TIEN CHO VAY

Lai tir tién cho vay phat sinh tai mét Nudc ky két va duge tra cho mét
doi tuong cu tri cia Nudce ky két kia co thé bi danh thué tai Nudce kia.

Tuy nhién, khoan 14i tir tién cho vay niy ciing cé thé bi danh thué Ky
Nuéc ky két noi phat sinh 13i va theo cac luat cua Nudce do, nhung néu
dbi tuong thuc hudng céc khoan tién lai nay 1a déi tuong cur tri coa
Nuéc ky két kia thi murc thué khi do dugce tinh sé khong vugt qua mudl
phén tram cua téng s6 khoan 13i tir tién cho vay.

Mic du c6 céc quy dinh tai cac khoan 1 va 2, i tu tién cho vay phat
sinh tai mét Nude ky két s& duge mién thué tai Nudc dé néu lai tir tién
vay dugc tra cho:

(a) Chinh phu cua Nude ky két d6 hodc Ngin hang trung uong cua
Nué6c d6 lién quan dén bét ky khoan vay, khoan ng phat sinh hodc
khoan tin dung do céc co quan nay cp;

(b) dbi véi khoan cho vay, khoan n¢ hodc khoan tin dung dugc bao
lanh hojic dam bao boi mdt té chirc bao hiém hodc td chirc tai chinh
vé cac giao dich thuong mai quéc té do Nuédc ky két kia hodc Chinh
phit cia Nude ky két kia so hitu toan bg, tuy theo timg truong hop.

Thuét ngir “lii tir tién cho vay” dugc sir dung tai Diéu nay c6 nghia la thu
nhip tur cac khoan cho vay dudi bat ky dang nao, ¢¢ hodc khéng duge
dam bao bing thé chép va cé hoic khéng c6 quyén dugc hudng loi nhuin
clia ngudi di vay, va ddc biét 1a khoan thu nhép tir chimg khoén cta ehinh -
phu va thu nhép tir trai phiéu hosc trai phiéu théng thudng, ké ca céc
khoan tién thuéng va giai thuong kém theo cac khoan chimg khodn, tréi
phiéu hoic trai phleu thong thuong d6. Cac khoan phat trd chém s€ khéng
duoc coi 13 131 tir tién cho vay theo quy dinh ctia Diéu nay.

Nhitng quy dinh tai cac khoan 1 va 2 s¢ khong duge ap dung néu ngudi
thuc huong cac khoan lai tir tién cho vay la dbi tuong cu trii tai mot
Nuée ky két, tién hanh hoat dong kinh doanh tai Nudc ky két kia noi
phat sinh cac khoan 13 tir tién cho vay thong qua mdt co s& thudng tri
tai Nudc ky két kia hodc thuc hién tai Nudc ky ket kia cac hoat dong
dich vu ca nhén dfc 18p théng qua mot co 5o ¢ dinh tai Nuge d6 va
khoan ng c6 cac khoan tlen 13i duoc tra c6 sy lién hé thue té véi co s
thuong trd hodc co s& cb dinh dé. Trong trudng hop ndy, cic quy dinh
tai Didu 7 hodc Diéu 15, tuy timg truong hop, s& duoc ap dung.
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L4i tir tién cho vay s& duoc coi 1a phat sinh tai mdt Nuédce ky két khi dbi
turgng tra la Nha nudce do, chinh quyén dia phuong hodc mét déi twong
cu tri ciia Nude do. Tuy nhién, khi déi tuong tra lai tir tlen cho vay c6 &
mo6t Nude ky két mét co s& thuomg trd hodc mot co SO ¢6 dinh lién quan
dén cac khoan ng da phat sinh cac khoan 131 tir tién cho vay nay, va
khoan 14i tir tién cho vay d6 do co so thudng tra hodc co s¢ ¢o dinh d6
chiu thi du déi tuong ¢o la déi tuong cu tru cua mot Nude ky két hay
khong, khoén l4i tir tién cho vay nay s& van duoc coi la phat sinh & Nude
noi co s& thudmg tri hodc co s¢ ¢ dinh dé dong.

Trudng hop do mdi quan hé dic biét giira db6i tuong tra lai va déi tugng
thyuc huong hodc gitra ca hai dbi ‘tuong trén va cac déi tuong khac, khoan
1ai tir tién cho vay, lién quan dén khoan cho vay c6 sb tién 13i duge tra
vuot qua khoan tién duge thoa thuén gitra déi tuong di vay va dbi tuorng
thuc hudng khi khéng c6 mdi quan hé ndy, thi khi d6, cac quy dinh cna
Dleu nay sé chi ap dung déi véi cac khoan tién thanh toan khi khéng c6
mdi quan hé dic biét trén. Trong truémg hop nay, phin thanh toan vuet

s& bj danh thué theo luat cia ting Nude ky két co xem xét tdi cac quy
dinh khac cta Hiép dinh nay.
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) {)i;éu- 12
TIEN BAN QUYEN

Tién ban quyén phat sinh tai mét Nude ky két va duoc tra cho ddi tuong
cu tri ciia Nude ky két kia c6 thé bi danh thué tai Nudc ky két kia.

Tuy nhién, nhung khoan tién ban quyén do cling co thé bi danh thué tai
Nudce ky két noi phat sinh tién ban quyén theo cac ludt cua Nudc nay,
nhung néu ngudi nhan la déi tuong thue hudng tién ban quyén d6 thi
murc thué duoc tinh khi dé sé khong vugt qua:

(a) 5 phan tram tong s6 tién ban quyen néu sé tién nay duogc tra cho viéc
stir dung, hay quyén st dung, bang phét minh, thiét ké hay mau, db 4an,
cong thirc hay quy trinh bi mat, hay tra cho cac thong tin lién quan
dén kinh nghiém cong nghiép hay khoa hoc;

(b) 10 phén tram tong s& tién ban quyén néu sb tién nay duogc tra cho viée
su dung hay quyén st dung, nhin hiéu thuong mai hay thong tin lién
quan dén kinh nghiém thuong mai;

(c) 15 phan tram téng sb tién ban quyén trong tit ca cac trudng hop khac.

Thuét ngir “tién ban quyén dugc st dung tai Piéu nay c6 nghia 1a cac
khoan thanh toan o bat ky dang nao duoc tra cho viéc st dung, hoac
quyen sir dung, bét ky ban quyén tac gia cua mot tac pham van hoc, nghé
thuat hodc khoa hoc, ké ca phim dién anh, hoéc cac loai phim hodc bang
dung cho phat thanh hoéc truyén hinh, bat ky sing ché, nhan hiéu, thiét
ké hodc mau, do an, céng thirc hodic quy trinh bi mét, hodc tra cho théng
tin lién quan dén cac kinh nghiém céng nghiép, thuong mai hodckhoa
hoc.

Nhitng quy dinh tai cc khoan 1 va 2 s& khéng ap dung néu dbi tuong
thuc hudng cac khoan tién ban quyén, la déi “tuong cu tru ciia mot Nuoc
ky ket tién hanh kinh doanh tai Nudc ky két kia noi cé khoan tién ban
quyén phat sinh, thong qua mét co sO thuong tri c6 tai Nudc dé hoac
thyc hién tai Nude ky két kia cac hoat déng dich vy ca nhén doc lap
thong qua mét co s6 cb dinh tai Nuoc ky két kia, va quyén hogc tai san
6 cac khoan tién ban quyen duoc tra ¢ su lién hé thuc té véi co s&
thudmg tra hodc co s& ¢o dinh d6. Trong truong hop nay cic quy dinh tai
Diéu 7 hodc Piéu 15, tly timg treong hop, sé duge ap dung.

Tién ban quyen s& duge coi la phat sinh tai mot Nuoc ky két khi dbi
tuong tra tién ban quyén 1a Nha nuéc do, chinh quyén dia phuong, hoic
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mot td chire cia chinh quyen dia phuong, hodc mét d01 tuong cu tru cua
Nuée dé. Tuy nhién, khi déi tuong tra tién ban quyén, 12 hoac khong la
déi tuong cur tri ctia mét Nude ky két, c6 & mot Nude ky két mot co s
thudng tru hodc co so b dinh lién quan dén trach nhiém tra tién ban
quyén da phat sinh, va khoan tién ban quyén dé do co s¢ thuong tra hodc
co s& ¢b dinh d6 chiu thi khoan tién ban quyén nay s€ véan duoc coi la
phat sinh & Nudc noi co s¢ thuong tri hodc co s& ¢6 dinh d6 dong.

Trudmg hop vi mbi quan hé dic biét gifra déi tuong tra va d6i tuong thye
hudng hodc gitra ca hai d6i tuong trén véi cac d6i tuong khac, khoan tlen
ban quyen lién quan dén viéc sir dung, quyén hoic théng tin cé s tién
ban quyén dugc tra, vuot qué khoan tién dugc thoa thuén gitra déi tuong
tra tién va doi tuong thuc hudng khi khong cé moi quan hé dic biét nay,
thi cac quy dinh cua Dleu nay s& chi ap dung déi véi khoan tién thanh
toan khi khong c6 moi quan h¢ trén. Trong truong hop nay, phén thanh
toan vuot sé bi danh thué theo céac luat cia timg Nude ky két co xem xét
dén cac quy dinh khac ctia Hiép dinh nay.
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’ Didu 13
PHI DICH VU KY THUAT

Phi dich vu k¥ thuat phat sinh tai mot Nude ky két va duoc tra cho mot
déi twong cur tril ciia Nude ky két kia c6 thé bi danh thué tai Nudc ky két
kia.

Tuy nhién, cac khoan phi dich vu k¥ thuét do ciing ¢ thé bi danh thue
tai Nudc ky két noi phat sinh, va theo céc luat cua Nude nay, nhung néu
dé6i tugng thuc hudng phi dich vu k¥ thuét 1a déi tuong cu tri cia Nudc
ky ket kia thi mirc thué dugc tinh khi d6 s& khéng vugt qua 7,5 phin
tram tong s6 tién phi dich vu ky thuét.

Thu4t ngir “phi dich vu k¥ thuat” dugc sir dung tai Diéu nay c6 nghia la
cac khoan thanh toan dudi bét ky hinh thic nao dugc tra cho mot dbi
trong, khong phai la mot ngudi lam cong cua déi tuong tra t1en phi dich
vu, vi cac dich vu mang tinh chét k¥ thuit, quan ly hodc tu van.

Nhing quy dinh tai cac khoan 1 va 2 s& khong ap dung néu déi tugng
thue huong cac khoan phi dich vu k¥ thuat, la dbi tuong cu trii cia mot
Nudce ky két, tién hanh hoat dong kinh doanh & Nudc ky két kia noi co
khoan tién dich vu k¥ thuat phét sinh, thong qua mét co so thuong tri co
tai Nude ky két kia hoac tién hanh tai Nudce ky két kia cac hoat dong
dich vu ca nhan ddc 1ap théng qua mdt co so ¢6 dinh va phi dich vu k¥
thuét duoc tra ¢6 su lién hé thuc té voi co so thuong tra hodc co s¢ ¢6
dinh dd. Trong truong hop nay cac quy dinh cua Piéu 7 hodc Diéu 15,
tly timg truong hop, sé duoc ap dung.

Phi dich vu k¥ thuit s& dugc coi la phat sinh tai mot Nudce ky két kh1 asi
tugng tra phi dich vu ky thuat chinh la Nha nudce d6, 1a chinh quyén dia
phuong hodc chinh quyén co s6, hoac mét ddi tuong cu tra clia Nuéde dé.
Tuy nhién, khi mét abi tuong tra phi dich vu k¥ thuét, la hodc khong la
ddi tuong cur tri clia mét Nuoc ky két, c6 & mdt Nude ky két mét co so
thudng tru hodc mét co s¢ cd dinh 1ién quan dén trach nhiém tra phi dich
vy k¥ thuét da phat sinh va phi dich vu ky thuét d6 do co sé thuong tra
hodc co s& ¢b dinh d6 chiu thi khoan phi dich vu ky thuat nay s€ van
duoc coi l1a phat sinh & Nudc noi ¢ co s¢ thudng tri hodc co s c6 dinh
dé dong.

Trudng hop vi mbi quan hé dic biét gitta déi tugng tra va dbi tuong thuc
hudng hodc gitra ca hai dbi tuong trén voi cac déi tuong khac, khoan phi
dich vu k¥ thudt vuot qua khoan tién dugc thoa thuén gilra dbi tuong tra
tién va ddi tuong thuc hudng khi khéng cé mdi quan hé dic biét ndy, thi
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cac quy dinh cua Piéu nay sé chi ap dung dbi véi khoan tién thanh toan
khi khéng c6 mbi quan h¢ trén. Trong trudng hop nay, phan thanh toan
vuot sé bi danh thué theo cac luat cua timg Nudc ky két c6 xem xét dén
cac quy dinh khac cua Hiép dinh nay.
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_ Diéu 14 o
THU NHAP TU CHUYEN NHUQNG TAI SAN

Thu nhap do mét déi twong cu tri ciia mot Nude ky két nhan duoc tur
chuyén nhuong bat dong san dugc néu tai Diéu 6 va ¢6 tai Nude ky két
kia c6 thé bi danh thué tai Nuéc kia.

Thu nhép tir chuyén nhuong dong san 1a mét phan cua tai san kinh doanh
ctia mdt co s& thudng tri ma mdt doanh nghiép cua mét Nudce ky két ¢6 tai
Nude ky két kia, hoic déng san thugc mot co so cb dinh ctia mot ddi twong
cur tri ctia mot Nude ky két ¢b tai Nude ky két kia dé tién hanh hoat déng
dich vu ca nhan doc lap, ké ca thu nhap tir chuyén nhugng co so thuong tri
d6 (chuyén nhuong riéng co s¢ thuong tri dé hodc cung vai toan bé deanh
nghiép) hodc co sd ¢ dinh do, co thé bi danh thué tai Nudc kia.

Thu nhép do mét doanh nghiép cua mot Nuée ky két thu duge tir viée
chuyen nhwrong céc tau thiy hodc may bay hoat dong trong vén tai qubc
té hodc tir chuyén nhugng dong san gén lién véi hoat ddng cla cac tau
thuy hodc may bay d6 s& chi bi ddnh thué tai Nude do. '

Thu nhép do mét ddi _tugng cu tri cua mot Nudc ky két thu duogc tir
chuyen nhuong cac cb phén trong vén ¢ phan ctia mét céng ty, hoic
phin quyén loi trong mét cong ty ho’p danh, tin thac hodc di san c6 trén
50% gia trj tai san truc tiép hoac gian tiép la bét dong san nam tai Nudc
ky két kia c6 thé bj danh thué tai Nudc dé.

Thu nhap thu dugc tir chuyén nhuong céc cb phiéu khong phai 1a cac ch
phiéu duge dé cép ti tai khoan 4 trong mdt cong ty la déi tuong cur tri
cia mdt Nude ky két co thé bi danh thué tai Nudc doé néu ddi wrong -
chuyén nhuong, vao bat ky thoi diém nao trong glal doan mud1 hai thang
trudc thoi diém chuyen nhuong tai san d, ndm gilr truc tiép hodc gian
tiép it nhat 15 phan trim von clia céng ty do.

Thu nhép thu duge tir chuyén nhugng bét ky tai san nao khac véi nhimg

tal san da duoc néu tai cdc khoan 1, 2, 3, 4 va 5 s& chi bi danh thué tai
Nude ky két noi dbi tuong chuyén nhuqng 1a dbi twong cur tri.
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Diéu 15
DICH VU CA NHAN DQC LAP

Thu nhép do mdt ca nhan la déi trong cu tri ctia mot Nude ky két thu
dugc tir cac dich vu nganh nghé hodc cac hoat dong khac co tinh chat
doc 13p sé chi bi danh thué tai Nude do trir cac truong hop dudi day, khi
do cac khoan thu nhap dé ciing c6 thé bi danh thué tai Nudc ky két kia:

(a) Néu déi tuong do thudong xuyén co tai Nudce ky két kia mét co s
¢ dinh dé thuc hién cac hoat dong nay; trong truong hop do, chi
phén thu nhép phan b cho co s& ¢b dinh d6 ¢ thé bi danh thué tai
Nude ky két kia; hoic

(b) Néu déi tuong do c6 mat tai Nudc ky két kia trong mét khoang thoi
gian hodc nhidu khoang thoi gian gop lai dén hodc vuot qua 183
ngay trong bat ky glal doan 12 thang nao bat déu hodc két thiic
trong nam tai chinh cé li€n quan; trong trurong hop do, chi phén thu
nhdp phat sinh tir cac hoat déng cua dbi tuong do dugc thuc hién tai
Nudce ky két kia co thé bi danh thué tai Nude ky két kia. -

Thuat ngir “dich vu nganh nghé” bao g6ém chi yéu nhimg hoat dong
khoa hoc, vin hoc, ngh¢ thuét, gido duc hodc giang day mang tinh chat
doc lap nhu cac hoat dong doc lap cua cac thay thude, luat su, ky su,
kién tric su, nha si, va ké toan vién.




Picu 16
DICH VU CA NHAN PHU THUQC

Thé theo cac quy dinh tai cac Dleu 17, 19, 20 va 21 cac khoan tién
lwong, tién cong, va cic khoan tién thu lao tuong tu khac do mot déi
tugng cu tri cua mot Nuoe ky két thu duge tir lao dong 1am cong sé€ chi
bi danh thué tai Nudc do, trir khi lao dong lam cong cua déi twong doé
duoc thuc hién tai Nudce ky két kia. Néu coéng viéc 1am cong dugc thuc
hién nhu vdy, s6 tién cong tra cho lao dong dé c6 thé bi danh thué tai
Nudce kia.

Maic du ¢6 nhimg quy dinh tai khoan 1, tién cong do mot dbi tugng cu
trd ctia mot Nude ky két thu duge tir lao dong lam cong tai Nudc ky két
kia s& chi bj danh thué tai Nudgc thit nhét néu:

(a) nguol nhan tién cong cé mit tai Nudc kia trong mdt khoang thoi
gian hodc nhiéu khoang thoi gian gdp lai khong qua 183 ngay trong
bét ky giai doan 12 thang nio bét dau hodc két thuc trong nim tai
chinh c¢6 lién quan, va

(b) chu lao dong hodc déj tuong dai dién chu lao dong tra tién cong lao
dong khong phai la doi tugng cu tri tai Nudce kia, va

(c) sb tién thu lao khong phai phat sinh tai mdt co s& thuong tri hodc
co s& c6 dinh ma chu lao dong ¢ tai Nudc kia.

Mic du co6 nhitng quy dinh trén cua Piéu nay, tién cong thu duge tir lao
dong lam c6ng dugce thuc hién trén tau thiy hodc may bay do mét doanh
nghiép cua mét Nudc ky két thuc hién trong vén tai quéc té co thé bi
danh thué tai Nudc do.
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_ bitw17
THU LAO GIAM POC

Cac khoan thil lao cho giam déc va cac khoan thanh toan tuong tw khac do
mot ddi twong cu tri cia mot Nude ky két nhan duoc véi tur cach la thanh
vién cia Ban Giam déc ctiia mét cong ty la dbi tuong cu tri cta Nude ky két
kia c6 thé bi dénh thué tai Nuée kia.
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“ Picu 18 )
NGUOI BIEU DIEN VA VAN PONG VIEN

Méc du ¢6 nhimg quy dinh tai cac Diéu 15 va 16, thu nhap cua mot (1‘01
tuong cu tri cua mot Nudce ky két thu duoc voi tu cach nguoi biéu dién
nhu dién vién san khdu, dién anh, phat thanh hodc truyén hinh, hoic
nhac c6ng, hodc véi tu cach la van ddng vién tir nhimg hoat dong ca

nhan ctia minh thuc hién tai Nude ky két kia ¢6 thé bi danh thué ¢ Nudc
kia.

Trudng hop thu nhép lién quan dén cac hoat dong trinh dién c4 nhan cta
ngudi biéu dién hoic van dong vién nhung khéng dugc tra cho ban thén
ngudi biéu dién hodc van dong vién, ma tra cho mét d6i tuong khac thi
thu nhap nay cé thé bj danh thué tai Nuéc ky két noi dién ra nhimg hoat
dong trinh dién cua nguoi biéu dién hodc van déng vién, mic du di co
nhitng quy dinh tai cac Diéu 7, 15 va 16.

Mic du da cé nhing quy dinh tai cac khoan 1 va 2, thu nhap do nguai
biéu dién hodc véan déng vién la dbi tugng cu tra cua mot Nude ky két
thu dugc tir céc hoat dong trinh dién tai Nudc ky két kia theo mot
chuong trinh trao d6i van hoéa gitta Chinh phti cua hai Nuée ky két s&
duoc mién thué tai Nude ky két kia.
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Diéu 19 -
TIEN LUONG HUU VA CAC KHOAN THANH TOAN
BAO HIEM XA HOI

1. Thé theo cac quy dinh tai khoan 2 Diéu 20, tién luong huu va cac khoan
thu lao tuong tu khac duge tra cho mét déi tuong cu trii ciia mdt Nudce
ky két do cac cong viéc da lam trude ddy sé chi bi danh thué tai Nudc
do.

2. Maic du da c6 cac quy dinh tai khoan 1, tién luong huu va cac khoan
thanh toan khac theo mét chuong trinh phuc loi cbng cong duoc tb chirc
bdi chinh phu cia mét Nudc ky két 1a mdt phan ctia hé thdng bao hiém
x4d hoi cta Nudce do s€ chi bi danh thué & Nudc do.
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(2)

(b)

(a)

(b)

Dicu 20 ]
PHUC VU CHINH PHU

Tlen luong, tién céng va cac khoan tién thu lao tuong tu khac, trie
tién luong huu, do mot Nudc ky két hodc chinh quyén dia phuong
ctia Nude ky két d6 tra cho mdt ca nhan dbi vai viée phuc vu cho
Nha nude d6 hodc chinh quyén dia phwong dé s& chi bj danh thué
tal Nudce do.

Tuy nhién, khoan tién luong, tién cOng va cac khoan tién thu lao
tuwong tu khac néu trén s€ chi bi danh thué tai Nudc ky két kia néu
viéc phuc vu nay duge thuc hién tai Nuée kia va néu cé nhén nay la
dbi tuong cu tra cna Nude kia, dong thoi:

(i) 1a déi tuong mang qubc tich cthia Nudc kia; hodc

(i) khéng tr& thanh déi tuong cur trii ciia Nude kia chi don thudn
vi thuc hién nhimg céng vi€c trén.

Bét ky khoan tién luong huu do mét Nude ky két hodc chinh quyén
dia phuong cua Nudc ky két do hoic do cac quy cia nhing co quan
nay lap ra tra cho mét ca nhan dbi véi cac cong viée phuc vu cho
Nha nude hodc chinh quyén dia phuong d6 sé chi bi dénh thué tai
Nudce do.

Tuy nhién, khoan tién luong huu va cac khoan tién thu lao nay sé
chi bi danh thué tai Nudc ky ket kia néu ca nhan nay 1a déi tugng
cu tri va 1a déi trong mang quoc tich cua Nudc do.

Nhimng quy dinh tai cac Diéu 16, 17, 18 va 19 s& ap dung dbi vdi nhimg
khoan tién luong, tién cong va cac khoan tién thu lao tuong tw khéc va
tién luong huu dbi véi cac cong viée lién quan dén mot hoat dong kinh
doanh dugc tién hanh bdi mot Nude ky két hogc chinh quyén dia phuong
ctia Nude ky két dé.
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_ Dieu21l
SINH VIEN VA THUYC TAP SINH

Nhitng khoan tién ma mét sinh vién hofc thuc tép sinh nhén duoc dé
trang trai cac chi phi sinh hoat, hoc tip hodc dao tao ma nguoi sinh vién
hodc thuc tap sinh nay ngay trudc khi dén mét Nude ky két dang hoac da
14 déi tuong cu tra cua Nude ky két kia va hién c6 mat tai Nudc thi nhit
chi v&i muc dich hoc tdp hodc dao tao, sé khong bi danh thué tai Nudc
thir nhit do, véi diéu kién nhimg khoan thanh toan dé phat sinh tir cac
ngudn & bén ngoai Nudc ds.

Maic du di c6 cac quy dinh tai cac Didu 15 va 16, cac khoan tién cong
ma mot sinh vién hodc thuc tap sinh nhan dugc tir cdng viée thuc hién tai
mdt Nude ky két s& khong bi danh thue tai Nuéc kia néu téng sb tién nay
1én dén 10,000 db la Mi hodc sé tién tuong duong cta Nude dé trong
moOt nam tai chinh.
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Picu 22 ’
THU NHAP KHAC

Céac khoan thu nhép cua mot déi tugng cu tri cua mot Nude ky két, cho
du phat sinh ¢ déu, chua duoc dé cap dén tai nhimg Diéu trén cua Hiép
dinh nay, s€ chi bi danh thué tai Nude do.

Cac quy dinh tai khoan 1 sé khong 4p dung déi vai thu nhdp, trir thu
nhap tir bat dong san duoc dinh nghia tai khoan 2 biéu 6, néu 601 tuong
nhan thu nhép la déi tuong cu tri cua mot Nudce ky két, cé tién hanh
hoat dong kinh doanh tai Nudce ky két kia théng qua mét co so thudng
trd nam tai Nudc kia, hodc thuc hién tai Nude kia nhing hoat dong dich
vu ca nhan doc 1ap thong qua mét co so ¢ dinh tai Nudc kia, va quyen
hodc tai san lién quan dén s6 thu nhap dugc tra c6 sy lién hé thuc té véi
co s& thudng tri hodc co sé ¢b dinh nhu trén. Trong trudng hop nhur vy
nhiimg quy dinh tai Piéu 7 hoic Diéu 15, tly timg trudng hop, sé dugc
ap dung.




.

2.

Piéu 23

CAC BIEN PHAP XOA BO VIEC DANH THUE HAI LAN

Tai Viét Nam, viéc tranh danh thué hai 1an s& duoc thuc hién nhu sau:

(a)

(b)

Trudng hop mot dbi tugng cu tra cia Viét Nam nhén duge thu nhép
phtt hop véi cac quy dinh ctia Hi€p dinh nay, c6 thé bi danh thué tai
Man-ta bang phuong phap truc tiép hodc khau trir, Viét Nam sé& cho
phép khau trur vao thue dcu v6i thu nhap cua dbi tugng cu tri dé,
mét khoan tién bang s tién thué thu nhap da ndp tai Man-ta.

S6 thué dugc khau trir theo quy dinh néu trén sé khéng vugt qua sd
thue dang ra da dugce thu trén cung thu nhap tai Viét Nam theo thué
suét ap dung tai Nudc do;

Trong truong hgp mot dbi tuong cu trd cia Viét Nam nhén dugc
thu nhap ma phu hop voi cac quy dinh cta Hiép dinh nay, s& chi bi
danh thué tai Man-ta, Viét Nam c6 thé £6p thu nhép nay vao co 5O
tinh thué nhung chi dé xac dinh thué suét déi v6i thu nhap d6 nhur 13
thu nhép phai chiu thué tai Viét Nam.

Tai Man-ta, viéc tranh danh thué hai l4n sé& duoc thuc hién nhu sau:

Thé theo cac quy dinh cua luat Man-ta vé viée cho phép khéu trir
thué nudc ngoai vao thué Man-ta theo cic quy dinh cua Hiép dinh
nay, khoan thu nhép phat sinh tai Viét Nam dugc tinh vao thu nhép
tinh thué Man-ta, thué Viét Nam trén khoan thu nhdp nay dugc
phép khdu trir vao thué Man-ta phai nop trén thu nhap dé.
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) Picu 24 -
KHONG PHAN BIET POI XU

Cac doi tuong mang quoc tich cua mot Nudce ky két sé khéng phai chiu
tai Nudc ky két kia bat ky ché d6 thué nao hoic bit ky yéu céu nao lién
quan dén ché do thué do khac véi hodc ning hon ché d6 thué va céac yéu
cau lién quan hién dang hodc ¢6 thé ap dung cho nhimng déi tuong mang
quéc tich ciia Nudce kia trong cing cac hoan canh nhu nhau nhat la trén
phuong dién cu tri.

Ché do thué ap dung d6i voi mét co s& thudng tra cia mdt doanh nghiép
ctia mdt Nude ky két c6 tai Nudce ky két kia s& khéng kém thuan loi hon
tai Nude kia so voi ché d6 thué 4p dung cho cac doanh nghiép ciia Nudc
kia clng tién hanh cac hoat dong turong tu. Cac quy dinh nay s& khong
dugc giai thich 1a bue mét Nuése ky két phai cho cac dbi tuong cu trd
ctia Nudce ky két kia dugc hudng bat ky khoan mién thu cé nhén, khoan
mién va giam ndo vi myc dich thué cin ctr vao tu cach dan su hodc trach
nhiém gia dinh ma Nude d6 cho dbi tuong cu tri ciia Nuge minh duoc
huodng.

Trir truong hop ap dung cac quy dinh tai khoan 1 Dleu 9, khoan 7 Pidu
11, khoan 6 Diéu 12 hogc khoan 6 Diédu 13, l4i tir tién cho vay, tién ban
quyén, phi dich vu k¥ thuat va cac khoan thanh toan khac do mot doanh
nghiép cia mét Nudc ky két tra cho dbi tuong cu tri cia Nude ky két
kia, khi xac dinh céc khoan lgi nhuédn chiu thué ctia doanh nghiép do, sé
duoc trir theo cling cac diéu kién nhur thé cac khoan tién d6 dugc tra cho
d6i twong cu tra ciia Nude thi nhit. Tuong tu nhu véy, bat ky mét khoan
ng nao cia mét doanh nghi€¢p cua mét Nudc ky két tra cho mét doi _
tugng cu tru cua Nuoc ky két kia khi xac dinh tai san chiu thué cua
doanh nghiép d6, s¢ dugc trir theo cung cac diéu kién nhu thé cac khoan
ng dé duoc giam trir d6i véi mot d01 tugng cu tri cia Nudce thir nhét.

Céc doanh nghiép cua mot Nuoc ky két ¢6 toan bd hodc mdt phin vén
do mdt hodc nh1eu dbi tugng cu trit cua Nuoc ky két kia s& hiru hoic
kiém soat truc tlep hodc gian tlep, s& khong phai chiu tai Nude thir nhit
bat ky ché d6 thué hodc yéu cau lién quan dén ché d6 thué do khac véi
hodc ning hon ché do thué va cac yéu cau lién quan hién dang hodc co
the, duoc ap dung cho céc doanh nghiép twong tw khic cia Nuéde tha
nhat.

Céc quy dinh tai Diéu nay s& chi 4p dung déi véi cac loai thué bao gém
trong Hiép dinh.




q ] Diéu 25
THU TUC THOA THUAN SONG PHUONG

Truong hop mét doi tugng la déi tuong cu tri cia mot Nude ky két nhan
thay ring viéc giai quyét cia mét hodc ca hai Nude ky két lam cho hodc
s& 1am cho dbi tuong do phal ndp thué khéng ding véi céc quy dinh cia
Hiép dinh nay, déi tuong nay co thé giai trinh truong hop cua minh vdi
nha chirc trach c6 tham quyén ciia Nude ky két noi dbi tuong do 1a dbi
tuong cu tri, mac du trong céc luft trong nudc cia’ hai Nuge da quy dinh
vé cac ché do xur 1y khiéu nai. Trudng hop do phai duge giai trinh trong
thoi han 3 nam ké tir 14n thong béo dhu tién dan dén ché do thué ap dung
khong dung véi nhimg quy dinh cia Hiép dinh.

Nha chue trach ¢6 thim quyén sé ¢ gang, néu nhu viéc khiéu nai 13 hop
ly va néu ban than nha chuc trach do khéng thé di dén mot giai phap
thoa dang, phéi hcrp véi nha chire trach c6 thim quyen ctia Nude ky két
kia dé clng gial quyét trudng ‘hop khidu nai bang thoa thuan chung,
nhim muc dich tranh danh thué khéng pht hop véi quy dinh cua Hiép
dinh. Moi théa thuin dat dugc s& dugc thuc hién khéng cin ci vao
nhimg gioi han thoi gian quy dinh tai ludt trong mudce cua hai Nudce ky
két.

Nha chitc trach c6 thdm quyén cia hai Nudc ky két s& cing nhau c6
gfng giai quyét bang théa thuin chung moi khé khan hodc vudng miéc
nay sinh trong qua trinh giai thich hoac ap dung Hi€p dinh nay. Nha
chire trach ¢6 thim quyén cda hai Nudc ciing ¢6 thé trao dbi v6i nhau
nhim x6a bé viéc déanh thué hai lin trong céc truong hop khdng duoc
quy dinh tai Hiép dinh.

Nha chire trach ¢6 thAm quyén cta hai Nudc ky két c6 thé lién hé truc
tiép véi nhau nhim muc dich dat dugc mot thoa thudn theo ndi dung
nhiing khoan trén day.
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Dicu 26
TRAO POI THONG TIN

Céc nha chuc trach ¢6 tham quyen cua hai Nuoc ky ket s& trao doi véi
nhau cac thong tin du doan cd thé cin thiét cho viéc trién khai thuc hién
nhimg quy dinh cua Hiép dinh nay hoac viéc quan ly hoac thuc thi ndi
luat cha timg Nudc ky két lién quan dén cac loai thué duge danh boi
Nuée ky két hoac chinh quyén dia phuong trong pham vi viéc danh thué
khong trai véi Hiép dinh nay. Viéc trao déi thong tin khéng b1 gidi han
boi cac Piéu 1 va 2.

Moi théng tin do médt Nudce ky két nhan dugc theo khoan 1 s& dugc gir
bi mét giong nhu thong tin thu nhén theo ndi luat cia Nudce nay va thdng
tin d6 s& chi duoc cung cip cho cac ddi tuong hodc cac co quan chic
nang (bao gém ca toa 4n va cic co quan hanh chinh) ¢6 lién quan dén
viéc tinh toan hogc thu, cudng ché hoic truy t6 hodc xac dinh cac khiéu
nai vé céc loai thué néu tai khoan 1, hodic gidm sat cac ndi dung trén. Céc
dbi twong hodc cac co quan chic néng nay s& chi si dung céc théng tin
d6 vao cac myc dich néu trén. Cac dbi tuong va cac co quan do co thé
cung cap cac thong tin nay trong qué trinh t tung cong khai clia tda 4n
hodc trong cdc quyét dinh cla toa an.

Khéng ¢ truong hop nao ma cic quy dinh tai cac khoan 1 va 2 duoc
giai thich 1a buéc mot Nuoc ky két c6 nghia vu:

(a) thuc hién cac bién phap hanh chinh khac v&i phap luat hoac théng
1& vé quan ly hanh chinh ctia Nuée ky két d6 hodic ctia Nude ky két
kia;

(b) cung cép cac théng tin khong thé dat dugc theo cac luat hoic theo
nhur qué trinh quan ly hanh chinh thong thuong cua Nudc ky két dé
hodc cta Nude ky kétkia;

{¢) cung cép cic théng tin c6 thé 1am tiét 16 bi mat v& mua ban, kinh
doanh, cong nghi¢p, thuong mai hodc bi mat nghé nghiép hoac cac
quy trinh kinh doanh, hodc cung cip cac théng tin ma viéc tiét 16
chung c6 thé trai véi chinh sach nha nude.

Néu thong tin do mét Nudc ky két yéu cau phu hop véi Diéu nay, Nudc
ky két kia s& sir dung cac bién phép thu thép thong tin cua minh de co
dugc cac thong tin theo yéu ciu, mic du Nudc kia cé thé khéng cén cac
théng tin nhu vdy cho muc dich thué ctia minh. Nghia vu dugc quy dinh
tai cau trén phu thudc vao cac giéi han tai khoan 3 nhung trong moi




truong hop, cac gidi han nay khong c6 nghia la cho phép mét Nuoc ky
két tir chéi viée cung cép théng tin chi vi Nudc ky két do khéng co loi
ich trong nude ddi véi cac théng tin nhu vay.

Trong moi truong hop, cac quy dinh tai khoan 3 sé khdong cho phép méot
Nudce ky két tir chéi viéc cung cap théng tin chi vi théng tin do mot ngan
hang, t6 chirc tai chinh, d6i tuong duogc chi dinh hodc d6i tuong véi tu
cach dai 1y hodc déi tuong dugc uy thac khac nim gilt hodc chi vi thong
tin ¢6 lién quan téi cac 1ot ich vé s& hitu trong mot ddi tuong.
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Diéu 27
CAC THANH VIEN CO QUAN DAl DIEN NGOAI GIAO
VA CO QUAN DAI DIEN LANH SU

Khéng néi dung nao tai Hiép dinh nay s€ anh huong dén cac wu dai vé thué
ctia thanh vién co quan dai dién ngoai giao hodc co quan dai dién lanh sy theo

cac nguyén tic chung cia ludt phap quoc té hodc cac quy dinh tai cac hiép
dinh dac biét.
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(1)

(i)

Diéu 28
HIEU LUC

1. Timg Nudc ky két s& thong bao cho Nudc ky két kia bang van ban thong
qua duong ngoai giao viéc hoan thanh cac thu tuc can thiét theo luat
phap cta nudc minh dé Hiép dinh c¢6 hiéu luc. Hi¢p dinh nay s€ c6 hi¢u
luc vao ngay nhan dugc thong bao sau cung.

2. Hiép dinh nay sé c6 hiéu luc thi hanh:

(a) tai Viét Nam:

déi véi cac khoan thué khau trir tai ngudn, lién quan dén cac
khoan thu nhép chiu thué phét sinh vao ngay hodc sau ngay
dAu tién cua thang Mot tiép sau nim duong lich Hiép dinh cé
hiéu luc, va trong cac nam duong lich tiép theo; va \

déi véi cac khoan thué Viét Nam khéc, lién quan dén thu nhap,
loi nhuén, hodc gia tri ting thém phat sinh vao ngay hodc sau
ngay dau tién cta thang Mot tiép sau nam duong lich Hiép
dinh ¢6 hiéu luc, va trong cac nam duong lich tiép theo; va

(b) tai Man-ta:

dbi vai cac khoan thué danh vao thu nhép phét sinh trong ky
ké toan hodc nam duong lich, tuy timg truong hop, bat dau tr
ngay dau tién thang Mot cia ndm sau ndm Hiép dinh ¢ hiu
luc.
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~ Dieu29
CHAM DUT HIEU LUC

Hiép dinh nay sé& van con hiéu luc cho 161 khi mdt Nude ky két tuyen b6 cham
dit hiéu luc. Timg Nudce ky két théng qua dudng ngoai giao co thé chdm dut
hiéu luc Hiép dinh bang cach giri cho Nuge ky két kia mot van ban thong bao
chdm dut hiéu luc Hiép dinh it nhit 6 thang trudce khi két thic bét ky niam
duong lich nao bat dAu tir sau thoi han 5 nam ké tir ngay Hiép dinh c6 hiéu
lyc. Trong truong hop nhu véy, Hiép dinh sé hét hiéu luc thi hanh:

(a) tai Viét Nam:

(i) dbi véi cac loai thué khéu trir tai nguén thu trén cac khoan thu
nhap chiu thué phat sinh vao ngly hoic sau ngay dau tién cia
thang Mot clia nam duong lich nhén dugc thong bao két thuc
hiéu luc, va trong cac nam duong lich tiép theo; va.

(ii) ddi voi cac loai thué Viét Nam khac, lién quan dén thu nhap,
loi nhuén, hodc gia tri tAng thém phat sinh vao ngay hoac sau
ngay mung Mot thang Mot nam duong lich tiép sau nam nhan
dugc thong bao; va

(b) tai Man-ta:

dbi voi cac khoan thué danh vao thu nhép phat sinh trong ky
ké toan hodc nam duong lich, tiy ting trudmg hop, bit dau tir
ngay dau tién thang 1 cia ndm sau ngady nhén dugc théng bao
ket thuc hiéu lyec.
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Pé 1am bang nhimg ngudi co tén dudi diy, duge su uy quyén ctia timg Chinh
phu da ky vao Hiép dinh nay.

Lam thanh hai ban tai U-lu, fedngdy A5~ thing 7 ndm 2016 bang tiéng
Viét va tiéng Anh, ca hai vin ban déu c6 gia tri nhu nhau.

_ THAY MAT CHINH PHU ) THAY MAT CHiNH IjHﬁ
NUGC CONG HOA XA HQI CHU NGHIA NUOC CONG HOA
VIET NAM MAN-TA

PHAM BINH MiNK GEORGE W. VELLA
Phbf T"](z ‘kl:o’/ﬁ; @3 ‘{Tuﬁo)?y ’\\%0@'1 3(&0 &? ’frué\ﬁ ‘\gdtﬂ glﬁo
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AGREEMENT
BETWEEN
THE GOVERNMENT OF THE SOCIALIST REPUBLIC OF VIET NAM
AND
THE GOVERNMENT OF THE REPUBLIC OF MALTA
FOR THE AVOIDANCE OF DOUBLE TAXATION
AND
THE PREVENTION OF FISCAL EVASION
WITH

RESPECT TO TAXES ON INCOME




The Government of the Socialist Republic of Viet Nam and the Government
of the Republic of Malta,

Desiring to conclude an Agreement for the avoidance of double taxation and
the prevention of fiscal evasion with respect to taxes on income,

Have agreed as follows:




Article 1

PERSONS COVERED

This Agreement shall apply to persons who are residents of one or both of the

Contracting States.




Article 2

TAXES COVERED

This Agreement shall apply to taxes on income imposed on behalf of a
Contracting State, irrespective of the manner in which they are levied.

There shall be regarded as taxes on income all taxes imposed on total
income, or on elements of income, including taxes on gains from the
alienation of movable or immovable property and taxes on the total
amounts of wages or salaries paid by enterprises.

The existing taxes to which the Agreement shall apply are in particular:
(a) in Viet Nam:
(1) the personal income tax; and
(i) the business income tax;
(hereinafter referred to as “Vietnamese tax”); and
(b) in Malta:
the income tax;
(hereinafter referred to as “Malta tax™).

The Agreement shall apply also to any identical or substantially similar
taxes that are imposed after the date of signature of the Agreement in
addition to, or in place of, the existing taxes. The competent authorities .
of the Contracting States shall notify each other of any significant
changes that have been made in their taxation laws.
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Article 3

GENERAL DEFINITIONS

For the purposes of this Agreement, unless the context otherwise
requires:

(a)

(b)

(c)

(d)

()

(2)

the term “Viet Nam” means the Socialist Republic of Viet Nam;
when used in a geographical sense, it means its land territory,
islands, internal waters, territorial sea and airspace above them, the
maritime areas beyond territorial sea including seabed and subsoil
thereof over which the Socialist Republic of Viet Nam exercises
sovereignty, sovereign rights and jurisdiction in accordance with
national legislation and international law;

the term “Malta” means the Republic of Malta and, when used in a
geographical sense, means the Island of Malta, the Island of Gozo
and the other islands of the Maltese archipelago including the
territorial waters thereof, as well as any area of the sea-bed, its sub-
soil and the superjacent water column adjacent to the territorial
waters, wherein Malta exercises sovereign rights, jurisdiction, or
control in accordance with international law and its national law,
including its legislation relating to the exploration of the
continental shelf and exploitation of its natural resources;

the terms “a Contracting State” and “the other Contracting State”
mean Viet Nam or Malta as the context requires;

the term “person” includes an individual, a company and any other
body of persons; -

the term “company” means any body corporate or any entity that 1S
treated as a body corporate for tax purposes;

the terms “enterprise of a Contracting State” and “enterprise of the
other Contracting State” mean respectively an enterprise carried on
by a resident of a Contracting State and an enterprise carried on by
a resident of the other Contracting State;

the term “national”, in relation to a Contracting State, means:

(i)  any individual possessing the nationality of that Contracting
State; and

(i) any legal person, partnership or association deriving its
status as such from the laws in force in that Contracting

State;
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(h) the term “international traffic” means any transport by a ship or
aircraft operated by an enterprise of a Contracting State, except
when the ship or aircraft is operated solely between places in the
other Contracting State; and

(i) the term “competent authority” means:

(i)  in the case of Viet Nam, the Minister of Finance or his
authorised representative; '

(ii)  in the case of Malta, the Minister responsible for finance or
his authorised representative.

As regards the application of the Agreement at any time by a
Contracting State, any term not defined therein shall, unless the context
otherwise requires, have the meaning that it has at that time under the
law of that State for the purposes of the taxes to which the Agreement
applies, any meaning under the applicable tax laws of.that State
prevailing over a meaning given to the term under other laws of that
State. :




Article 4

RESIDENT

For the purposes of this Agreement, the term “resident of a Contracting
State” means any person who, under the laws of that State, is liable to
tax therein by reason of his domicile, residence, place of incorporation
(or registration), place of management, or any other criterion of a similar
nature, and also includes that State or local authority thereof. This term,
however, does not include any person who is liable to tax in that State in
respect only of income from sources in that State.

Where by reason of the provisions of paragraph 1 an individual is a
resident of both Contracting States, then his status shall be determined
as follows: ) '

(a) he shall be deemed to be a resident only of the State in which he
has a permanent home available to him; if he has a permanent home
available to him in both States, he shall be deemed to be-a resident
only of the State with which his personal and economic relations
are closer (centre of vital interests);

(b) if the State in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in
either State, he shall be deemed to be a resident only of the State in
which he has an habitual abode; '

(c) if he has an habitual abode in both States or in neither of them, he
shall be deemed to be a resident only of the State of which he is a
national; -

(d) if he is a national of both States or of neither of them, the
competent authorities of the Contracting States shall settle the
question by mutual agreement.

Where by reason of the provisions of paragraph 1 a person other than an
individual is a resident of both Contracting States, then it shall be
deemed to be a resident only of the State in which its place of effective
management is situated. If the State in which the place of effective
management is situated cannot be determined, or the place of effective
management is in neither State, then the competent authorities of the
Contracting States shall endeavour to determine by mutual agreement in
accordance with Article 25 the Contracting State of which the person
shall be deemed to be a resident for the purpose of the Agreement,
having regard to its places of management, the place where it is
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registered or incorporated and any other relevant factors. In the absence
of such agreement, such person shall not be entitled to any relief or
exemption from tax provided by this Agreement.
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Article 5
PERMANENT ESTABLISHMENT

For the purposes of this Agreement, the term “permanent establishment”
means a fixed place of business through which the business of an
enterprise is wholly or partly carried on.

The term "permanent establishment" includes especially:
(a) a place of management;

(b) abranch;

(¢) an office;

(d) a factory;

(e) a workshop; and

(f) a mine, an oil or gas well, a quarry or any other place of-extraction
of natural resources.

The term “permanent establishment” likewise encompasses:

(a) a building site, construction, assembly or installation project or
supervisory activities in connection therewith, but only if such site,
project or activities last more than six months;

(b) the furnishing of services, including consultancy services, by an
enterprise through employees or other personnel engaged by the
enterprise for such purpose, but only if activities of that nature -
continue (for the same or a connected project) within a Contracting
State for a period or periods aggregating more than six months
within any twelve-month period; and

(c) a person conducting in a Contracting State activities (including
offshore activities) which relate to the exploration for and
exploitation of natural resources located in that Contracting State
shall be considered as carrying on business through a permanent
establishment in that Contracting State.

Notwithstanding the preceding provisions of this Article, the term
“permanent establishment” shall be deemed not to include:

(a) the use of facilities solely for the purpose of storage or display of
goods or merchandise belonging to the enterprise;




(b) the maintenance of a stock of goods or merchandise belonging to
the enterprise solely for the purpose of storage or display;

(c) the maintenance of a stock of goods or merchandise belonging to
the enterprise solely for the purpose of processing by another
enterprise;

(d) the maintenance of a fixed place of business solely for the purpose
of collecting information for the enterprise;

(e) the maintenance of a fixed place of business solely for the purpose
of carrying on, for the enterprise, any other activity of a preparatory
or auxiliary character;

(f) the maintenance of a fixed place of business solely for any
combination of activities mentioned in sub-paragraphs (a) to (e),
provided that the overall activity of the fixed place of business
resulting from this combination is of a preparatory or auxiliary
character.

Notwithstanding the provisions of paragraphs 1 and 2, where a person -
other than an agent of an independent status to whom paragraph 6
applies - is acting in a Contracting State on behalf of an enterprise of the
other Contracting State, that enterprise shall be deemed to have a
permanent establishment in the first-mentioned Contracting State n
respect of any activities which that person undertakes for the enterprise,
if such a person:

(a) has and habitually exercises in that State an authority to conclude
contracts in the name of the enterprise, unless the activities ofsuch -
person are limited to those mentioned in paragraph 4 which, if
exercised through a fixed place of business, would not make this
fixed place of business a permanent establishment under the
provisions of that paragraph; or

(b) has no such authority, but habitually maintains in the first-
mentioned State a stock of goods or merchandise from which he
regularly delivers goods or merchandise on behalf of the enterprise.

An enterprise of a Contracting State shall not be deemed to have a
permanent establishment in the other Contracting State merely because
it carries on business in that other Contracting State through a broker,
general commission agent or any other agent of an independent status,
provided that such persons are acting in the ordinary course of their
business. However, when the activities of such an agent are devoted
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wholly or almost wholly on behalf of that enterprise, and conditions are
made or imposed between that enterprise and the agent in their
commercial and financial relations which differ from those which would
have been made between independent enterprises, he will not be
considered an agent of an independent status within the meaning of this
paragraph.

The fact that a company which is a resident of a Contracting State
controls or is controlled by a company which is a resident of the other
Contracting State, or which carries on business in that other State
(whether through a permanent establishment or otherwise), shall not of
itself constitute either company a permanent establishment of the other.




Article 6
INCOME FROM IMMOVABLE PROPERTY

Income derived by a resident of a Contracting State from immovable
property (including income from agriculture or forestry) situated in the
other Contracting State may be taxed in that other State.

The term “immovable property” shall have the meaning which it has
under the law of the Contracting State in which the property in question
is situated. The term shall in any case include property accessory to
immovable property, livestock and equipment used in agriculture and
forestry, rights to which the provisions of general law respecting landed
property apply, usufruct of immovable property and rights to variable or
fixed payments as consideration for the working of, or the right to work,
mineral deposits, sources and other natural resources; ships and aircraft
shall not be regarded as immovable property. ‘

The provisions of paragraph 1 shall apply to income derived from the
direct use, letting, or use in any other form of immovable property.

The provisions of paragraphs 1 and 3 shall also apply to the income
from immovable property of an enterprise and to income from
immovable property used for the performance of independent personal
services.
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Article 7

BUSINESS PROFITS

1. The profits of an enterprise of a Contracting State shall be taxable only
in that State unless the enterprise carries on business in the other
Contracting State through a permanent establishment situated therein.
If the enterprise carries on business as aforesaid, the profits of the
enterprise may be taxed in the other State but only so much of them as
is attributable to:

(a) that permanent establishment;

(b) sales in that other Contracting State of goods or merchandise of the
same or similar kind as those sold through that permanent
establishment. It is understood that the profits of an enterprise shall
include profits attributable to sales of goods and merchandise
referred to in this subparagraph only when the competent authority
of the Contracting State in which a permanent establishment of the
enterprise is situated considers that the enterprise has entered into
an arrangement in relation to the sales of those goods or
merchandise to avoid taxation of those profits in that Contracting
State.

Subject to the provisions of paragraph 3, where an enterprise of a
Contracting State carries on business in the other Contracting State
through a permanent establishment situated therein, there shall in each
Contracting State be attributed to that permanent establishment the
profits which it might be expected to make if it were a distinct and
separate enterprise engaged in the same or similar activities under the
same or similar conditions and dealing wholly independently with the
enterprise of which it is a permanent establishment.

In determining the profits of a permanent establishment, there shall be
allowed as deductions expenses which are incurred for the purposes of
the business of the permanent establishment, including executive and
general administrative expenses so incurred, whether in the State in
which the permanent establishment is situated or elsewhere. However,
no such deduction shall be allowed in respect of amounts, if any, paid
(otherwise than towards reimbursement of actual expenses) by the
permanent establishment to the head office of the enterprise or any of its
other offices, by way of royalties, fees or other similar payments in
return for the use of patents or other rights, or by way of commission,
for specific services performed or for management, or, except in the case
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of a banking enterprise, by way of interest on moneys lent to the
permanent establishment. Likewise, no account shall be taken, in the
determination of the profits of a permanent establishment, for amounts
charged (otherwise than towards reimbursement of actual expenses), by
the permanent establishment to the head office of the enterprise or any
of its other offices, by way of royalties, fees or other similar payments in
return for the use of patents or other rights, or by way of commission for
specific services performed or for management, or, except in the case of
banking enterprise by way of interest on moneys lent to the head office
of the enterprise or any of its other offices.

Insofar as it has been customary in a Contracting State to determine the
profits to be attributed to a permanent establishment on the basis of an
apportionment of the total profits of the enterprise to its various parts,
nothing in paragraph 2 shall preclude that Contracting State from
determining the profits to be taxed by such an apportionment as may be
customary; the method of apportionment adopted shall, however, be

such that the result shall be in accordance with the principles contained
in this Article.

5. For the purposes of the preceding paragraphs, the profits to be attributed

to the permanent establishment shall be determined by the same method
year by year unless there is good and sufficient reason to the contrary.

6. Where profits include items of income which are dealt with separately in

other Articles of this Agreement, then the provisions of those Articles
shall not be affected by the provisions of this Article.




Article 8
SHIPPING AND AIR TRANSPORT

Profits of an enterprise of a Contracting State from the operation of
ships or aircraft in international traffic shall be taxable only in that State.

The provisions of paragraph 1 shall also apply to profits from the
participation in a pool, a joint business or an international operating
agency.
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Article 9
ASSOCIATED ENTERPRISES
Where

(a) an enterprise of a Contracting State participates directly or
indirectly in the management, control or capital of an enterprise of
the other Contracting State, or

(b) the same persons participate directly or indirectly in the
management, control or capital of an enterprise of a Contracting
State and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two
enterprises in their commercial or financial relations which differ from
those which would be made between independent enterprises, then any
profits which would, but for those conditions, have accrued to one of the
enterprises, but, by reason of those conditions, have not so accrued, may
be included in the profits of that enterprise and taxed accordingly.

Where a Contracting State includes in the profits of an enterprise of that
State - and taxes accordingly - profits on which an enterprise of the
other Contracting State has been charged to tax in that other State and
the profits so included are profits which would have accrued to the
enterprise of the first-mentioned State if the conditions made between
the two enterprises had been those which would have been made
between independent enterprises, then that other State shall make an
appropriate adjustment to the amount of the tax charged therein on those
profits. In determining such adjustment, due regard shall be had to the
other provisions of this Agreement and the competent authorities of the
Contracting States shall if necessary consult each other.
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Article 10
DIVIDENDS

Dividends paid by a company which is a resident of a Contracting State
to a resident of the other Contracting State may be taxed in that other
State.

However, such dividends may also be taxed in the Contracting State of
which the company paying the dividends is a resident and according to
the laws of that State, but if the beneficial owner of the dividends is a
resident of the other Contracting State, the tax so charged shall not
exceed:

(a) where the dividends are paid by a company which is a resident of
Viet Nam to a resident of Malta:

(i) 5 per cent of the gross amount of the dividends if the
beneficial owner is a company which holds directly at least 50
per cent of the voting power in the company paying the
dividends; and

(ii) 15 per cent of the gross amount of the dividends in all other
cases;

(b) where the dividends are paid by a company which is a resident of
Malta to a resident of Viet Nam who is the beneficial owner
thereof, Malta tax on the gross amount of the dividends shall not
exceed that chargeable on the profits out of which the dividends are
paid. -

This paragraph shall not affect the taxation of the company in respect of
the profits out of which the dividends are paid.

The term “dividends” as used in this Article means income from shares,
“jouissance” shares or “jouissance” rights, mining shares, founders'
shares or other rights, not being debt-claims, participating in profits, as
well as income from other corporate rights which is subjected to the
same taxation treatment as income from shares by the laws of the State
of which the company making the distribution is a resident.

The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the dividends, being a resident of a Contracting State, carries
on business in the other Contracting State of which the company paying
the dividends is a resident through a permanent establishment situated
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therein, or performs in that other Contracting State independent personal
services from a fixed base situated therein, and the holding in respect of
which the dividends are paid is effectively connected with such
permanent establishment or fixed base. In such case the provisions of
Article 7, or Article 15, as the case may be, shall apply.

Where a company which is a resident of a Contracting State derives
profits or income from the other Contracting State, that other State may
not impose any tax on the dividends paid by the company, except insofar
as such dividends are paid to a resident of that other State or insofar as
the holding in respect of which the dividends are paid is effectively
connected with a permanent establishment or a fixed base situated in
that other State, nor subject the company's undistributed profits to a tax
on the company's undistributed profits, even if the dividends paid or the
undistributed profits consist wholly or partly of profits or income arising
in such other State.
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Article 11
INTEREST

Interest arising in a Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

However, such interest may also be taxed in the Contracting State in
which it arises and according to the laws of that State, but if the
beneficial owner of the interest is a resident of the other Contracting
State, the tax so charged shall not exceed 10 per cent of the gross
amount of the interest.

Notwithstanding the provisions of paragraphs 1 and 2, interest arising in
a Contracting State shall be exempt from tax in that State if it is paid:

(a) to the Government of the other Contracting State or the Central
Bank thereof in relation to any loan, debt-claim or credit granted by
any such bodies;

(b) in respect to a loan, debt-claim or credit guaranteed or insured by
an institution for insurance or financing of international trade
transactions which is wholly owned by the other Contracting State
or by the Government of the other Contracting State, as the case
may be.

The term “interest” as used in this Article means income from debt-
claims of every kind, whether or not secured by mortgage, and whether
or not carrying a right to participate in the debtor's profits, and in
particular, income from government securities and income from bonds
or debentures, including premiums and prizes attaching to such
securities, bonds or debentures. Penalty charges for late payment shall
not be regarded as interest for the purpose of this Article.

The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the interest, being a resident of a Contracting State, carries on
business in the other Contracting State in which the interest arises,
through a permanent establishment situated therein, or performs in that
other Contracting State independent personal services from a fixed base
situated therein and the debt-claim in respect of which the interest is
paid is effectively connected with such permanent establishment or fixed
base. In such case the provisions of Article 7 or Article 15, as the case

may be, shall apply.
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Interest shall be deemed to arise in a Contracting State when the payer is
that State itself, a local authority, or entity thereof, or a resident of that
State. Where, however, the person paying the interest, whether he is a
resident of a Contracting State or not, has in a Contracting State a
permanent establishment or a fixed base in connection with which the
indebtedness on which the interest is paid was incurred, and such
interest is borne by such permanent establishment or fixed base, then
such interest shall be deemed to arise in the State in which the
permanent establishment or fixed base is situated. . ‘

Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the interest, having regard to the debt-claim for which it is
paid, exceeds the amount which would have been agreed upon by the
payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount.
In such case, the excess part of the payments shall remain taxable
according to the laws of each Contracting State, due regard being had to
the other provisions of this Agreement.
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Article 12
ROYALTIES

Royalties arising in a Contracting State and paid to a resident of the
other Contracting State may be taxed in that other Contracting State.

However, such royalties may also be taxed in the Contracting State in
which they arise and according to the laws of that State, but if the
recipient is the beneficial owner of such royalties the tax so charged
shall not exceed:

(a) 5 per cent of the gross amount of the royalties if they are paid as
consideration for the use of, or the right to use, any patent,
design or model, plan, secret formula or process, or for
information concerning industrial or scientific experience;

(b) 10 per cent of the gross amount of the royalties if they are paid as
consideration for the use of, or the right to use, a trade mark or
for information concerning commercial experience;

(c) 15 per cent of the gross amount of the royalties in all other cases.

3. The term “royalties” as used in this Article means payments of any kind

received as a consideration for the use of, or the right to use, any
copyright of literary, artistic or scientific work including cinematograph
films, or films or tapes used for radio or television broadcasting, any
patent, trade mark, design or model, plan, secret formula or process or
for information conceming industrial, commercial or scientific

experience. - '

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial

K

owner of the royaities, being a resident of a Contracting State, carries on
business in the other Contracting State in which the royalties arise
through a permanent establishment situated therein, or performs in that
other Contracting State independent personal services from a fixed base
situated therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of Article 7 or
Article 15, as the case may be, shall apply.

Royalties shall be deemed to arise in a Contracting State when the payer
is that State itself, a local authority, or entity thereof, or a resident of that
State. Where, however, the person paying the royalties, whether he is a
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resident of a Contracting State or not, has in a Contracting State a
permanent establishment or fixed base in connection with which the
liability to pay the royalties was incurred, and such royalties are borne
by such permanent establishment or fixed base, then such royalties shall
be deemed to arise in the State in which the permanent establishment or
fixed base is situated.

Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the royalties, having regard to the use, right or information
for which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the absence of
such relationship, the provisions of this Article shall apply only to the
last-mentioned amount. In such case, the excess part of the payments
shall remain taxable according to the laws of each Contracting State, due
regard being had to the other provisions of this Agreement.
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Article 13
TECHNICAL FEES

Technical fees arising in a Contracting State and paid to a resident of the
other Contracting State may be taxed in that other Contracting State.

However, such technical fees may also be taxed in the Contracting State
in which they arise and according to the laws of that State, but if the
beneficial owner of the technical fees is a resident of the other
Contracting State, the tax so charged shall not exceed 7.5 per cent of the
gross amounts of the technical fees.

The term “technical fees” as used in this Article means payments of any
kind to any persomn, other than to an employee of the person making the
payments, in consideration for any services of a technical, managerial or
consultancy nature.

The provisions of paragraphs 1 and 2 of this Article shall not apply if the
beneficial owner of the technical fees, being a resident of a Contracting
State, carries on business in the other Contracting State in which the
technical fees arise through a permanent establishment situated therein,
or performs in that other Contracting State independent personal
services through a fixed base, and the technical fees paid are effectively
connected with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 15, as the case may be, shall apply.

Technical fees shall be deemed to arise in a Contracting-State when the
payer is that State itself, a local authority or entity thereof, or a resident
of that State. Where, however, the person paying the technical fees,
whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in
connection with which the liability to pay the technical fees was
incurred, and such technical fees are borne by that permanent
establishment or fixed base, then such technical fees shall be deemed to
arise in the State in which the permanent establishment or fixed base is
situated.

Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the technical fees paid exceeds, for whatever reason, the
amount which would have been agreed upon by the payer and the
beneficial owner in the absence of such relationship, the provisions of
this Article shall apply only to the last-mentioned amount. In such case,
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the excess part of the payments shall remain taxable according to the
laws of each Contracting State, due regard being had to the other
provisions of this Agreement.




Article 14
GAINS FROM THE ALIENATION OF PROPERTY

Gains derived by a resident of a Contracting State from the alienation of
immovable property referred to in Article 6 and situated in the other
Contracting State may be taxed in that other State.

Gains from the alienation of movable property forming part of the
business property of a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State or of movable
property pertaining to a fixed base available to a resident of a
Contracting State in the other Contracting State for the purpose of
performing independent personal services, including such gains from the
alienation of such a permanent establishment (alone or with the whole
enterprise) or of such fixed base, may be taxed in that other State.

Gains derived by an enterprise of a Contracting State from the alienation
of ships or aircraft operated in international traffic, .or from movable
property pertaining to the operation of such ships or aircraft, shall be
taxable only in that State.

Gains derived by a resident of a Contracting State from the alienation of
shares of the capital stock of a company, or of an interest in a
partnership, trust or estate deriving more than 50 per cent of their value
directly or indirectly from immovable property situated in the other
Contracting State may be taxed in that other State.

Gains from the alienation of shares other than those mentioned in -
paragraph 4 in a company which is a resident of a Contracting State may
be taxed in that State if the alienator, at any time during the twelve
month period preceding such alienation, held directly or indirectly at
least 15 per cent of the capital of that company.

Gains from the alienation of any property other than that referred to in
paragraphs 1, 2, 3, 4 and 5 shall be taxable only in the Contracting State
of which the alienator is a resident.
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Articte 15
INDEPENDENT PERSONAL SERVICES

Income derived by an individual who is a resident of a Contracting State
in respect of professional services or other activities of an independent
character shall be taxable only in that State except in the following
circumstances, when such income may also be taxed in the other
Contracting State:

(a) If he has a fixed base regularly available to him in the other
Contracting State for the purpose of performing his activities; in
that case, only so much of the income as is attributable to that fixed
base may be taxed in that other Contracting State; or

(b) If his stay in the other Contracting State is for a period or periods
amounting to or exceeding in the aggregate 183 days .within any
twelve-month period commencing or ending in the fiscal year
concerned; in that case, only so much of the income as-is derived
from his activities performed in that other Contracting State may be
taxed in that other Contracting State.

The term “professional services” includes especially independent
scientific, literary, artistic, educational or teaching activities as well as
the independent activities of physicians, lawyers, engineers, architects,
dentists and accountants.
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Article 16
DEPENDENT PERSONAL SERVICES

Subject to the provisions of Articles 17, 19, 20 and 21, salaries, wages
and other similar remuneration derived by a resident of a Contracting
State in respect of an employment shall be taxable only in that State
unless the employment is exercised in the other Contracting State. If the
employment is so exercised, such remuneration as is derived therefrom
may be taxed in that other State.

Notwithstanding the provisions of paragraph 1, remuneration derived by
a resident of a Contracting State in respect of an employment exercised
in the other Contracting State shall be taxable only in the first-
mentioned State if:

(a) the recipient is present in the other State for a period or periods not
exceeding in the aggregate 183 days in any twelve-month period
commencing or ending in the fiscal year concerned, and -

(b) the remuneration is paid by, or on behalf of, an employer who is
not a resident of the other State, and

(c) the remuneration is not borne by a permanent establishment or a
fixed base which the employer has in the other State.

Notwithstanding the preceding provisions of this Article, remuneration
derived in respect of an employment exercised aboard a ship or aircraft
operated in international traffic by an enterprise of a Contracting State
may be taxed in that State. -
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Article 17
DIRECTORS’ FEES

Directors' fees and other similar payments derived by a resident of a
Contracting State in his capacity as a member of the Board of Directors of a
company which is a resident of the other Contracting State may be taxed in
that other State.
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Article 18
ENTERTAINERS AND SPORTSMEN

Notwithstanding the provisions of Articles 15 and 16, income derived
by a resident of a Contracting State as an entertainer, such as a theatre,
motion picture, radio or television artiste, or a musician, or as a
sportsman, from his personal activities as such exercised in the other
Contracting State, may be taxed in that other State..

Where income in respect of personal activities exercised by an
entertainer or a sportsman in his capacity as such accrues not to the
entertainer or sportsman himself but to another person, that income may,
notwithstanding the provisions of Articles 7, 15 and 16 be taxed in the
Contracting State in which the activities of the entertainer or sportsman
are exercised.

Notwithstanding the provisions of paragraphs 1 and 2, income derived
by entertainers or sportsmen who are residents of a Contracting State
from activities in the other Contracting State under a plan of cultural
exchange between the Governments of both Contracting States shall be
exempt from tax in that other Contracting State.
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Article 19
PENSIONS AND SOCIAL SECURITY PAYMENTS

Subject to the provisions of paragraph 2 of Article 20, pensions and
other similar remuneration paid to a resident of a Contracting State in
consideration of past employment shall be taxable only in that State.

Notwithstanding the provisions of paragraph 1, pensions paid and other
payments made under a public welfare scheme organised by the
government of a Contracting State which is part of the social security
system of that State shall be taxable only in that State.
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Article 20
GOVERNMENT SERVICE

Salaries, wages and other similar remuneration, other than a
pension, paid by a Contracting State or a local authority thereof to
an individual in respect of services rendered to that State or
authority shall be taxable only in that State.

However, such salaries, wages and other similar remuneration shall
be taxable only in the other Contracting State if the services are
rendered in that State and the individual is a resident of that State
who:

(i)  is a national of that State; or

(it)  did not become a resident of that State solely for the purpose
of rendering the services.

Any pension paid by, or out of funds created by, a Contracting
State or a local authority thereof to an individual in respect of
services rendered to that State or authority shall be taxable only in
that State.

However, such pension shall be taxable only in the other
Contracting State if the individual is a resident of, and a national
of, that State.

The provisions of Articles 16, 17, 18 and 19 shall apply to salaries,
wages and other similar remuneration and pensions in respeet of -
services rendered in connection with a business carried on by a
Contracting State or a local authority thereof.
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Article 21
STUDENTS AND APPRENTICES

1. Payments which a student or business apprentice who is or was
immediately before visiting a Contracting State a resident of the other
Contracting State and who is present in the first-mentioned State solely
for the purpose of his education or training receives for the purpose of
his maintenance, education or training shall not be taxed-in that first-
mentioned State, provided that such payments arise from sources outside
that State.

2. Notwithstanding the provisions of Articles 15 and 16, remuneration for

services rendered by a student or a business apprentice in a Contracting
State shall not be taxed in that State up to the sum of 10,000 USD or
equivalent in the currency of that State in a fiscal year.
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Article 22
OTHER INCOME

Items of income of a resident of a Contracting State, wherever arising,
not dealt with in the foregoing Articles of this Agreement shall be
taxable only in that State.

The provisions of paragraph | shall not apply to income, other than
income from immovable property as defined in paragraph 2 of Article 6,
if the recipient of such income, being a resident of a Contracting State,
carries on business in the other Contracting State through a permanent
establishment situated therein, or performs in that other State
independent personal services from a fixed base situated therein, and the
right or property in respect of which the income is paid is effectively
connected with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 15, as the case may be, shall apply.
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Article 23
METHODS FOR ELIMINATION OF DOUBLE TAXATION -
In the case of Viet Nam, double taxation shall be eliminated as follows:

(a) Where a resident of Viet Nam derives income which, in accordance
with the provisions of this Agreement, may be taxed in Malta
whether directly or by deduction, Viet Nam shall allow as a
deduction from the tax on the income of that resident an amount
equal to the income tax paid in Malta.

The amount of the tax to be deducted pursuant to the above
provision shall not exceed the lesser of the tax which would have
been charged on the same income in Viet Nam under the rates
applicable therein;

(b) Where a resident of Viet Nam derives income which in accordance
with the provisions of this Agreement, shall be taxable only in
Malta, Viet Nam may include this income in the tax base but only
for purposes of determining the rate of tax on such other income as
is taxable in Viet Nam.

In the case of Malta, double taxation shall be eliminated as follows:

Subject to the provisions of the law of Malta regarding the allowance of
a credit against Malta tax in respect of foreign tax, where, in accordance
with the provisions of this Agreement, there is included in a Malta
assessment income from sources within Viet Nam, the Vietnamese tax .
on such income shall be allowed as a credit against the relative Malta
tax payable thereon.
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Article 24
NON-DISCRIMINATION

Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected
therewith which is other or more burdensome than the taxation and
connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may
be subjected.

The taxation on a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State shall not be less
favourably levied in that other State than the taxation levied on
enterprises of that other State carrying on the same activities. This
provision shall not be construed as obliging a Contracting State to grant
to residents of the other Contracting State any personal allowances,
reliefs and reductions for taxation purposes on account of civil status or
family responsibilities which it grants to its own residents.

Except where the provisions of paragraph 1 of Article 9, paragraph 7 of
Article 11, paragraph 6 of Article 12 or paragraph 6 of Article 13,
apply, interest, royalties, technical fees and other disbursements paid by
an enterprise of a Contracting State to a resident of the other Contracting
State shall, for the purpose of determining the taxable profits of such
enterprise, be deductible under the same conditions as if they had been
paid to a resident of the first-mentioned State.

Enterprises of a Contracting State, the capital of which is wholly or
partly owned or controlled, directly or indirectly, by one or more
residents of the other Contracting State, shall not be subjected in the
first-mentioned State to any taxation or any requirement connected
therewith which is other or more burdensome than the taxation and
connected requirements to which other similar enterprises of the first-
mentioned State are or may be subjected.

The provisions of this Article shall apply only to the taxes covered in
this Agreement.
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Article 25
MUTUAL AGREEMENT PROCEDURE

Where a person who is a resident of a Contracting State considers that
the actions of one or both of the Contracting States resuit or will result
for him in taxation not in accordance with the provisions of this
Agreement, he may, irrespective of the remedies provided by the
domestic law of those States, present his case to the competent authority
of the Contracting State of which that person is a resident. The case
must be presented within three years from the first notification of the
action resulting in taxation not in accordance with the provisions of the
Agreement.

The competent authority shall endeavour, if the objection appears to it to
be justified and if it is not itself able to arrive at a satisfactory solution,
to resolve the case by mutual agreement with the competent authority of
the other Contracting State, with a view to the avoidance of taxation
which is not in accordance with the Agreement. Any agreement reached
shall be implemented notwithstanding any time limits in the domestic
law of the Contracting States.

The competent authorities of the Contracting States shall endeavour to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Agreement. They may also consult
together for the elimination of double taxation in cases not provided for
in the Agreement.

The competent authorities of the Contracting States may communicate
with each other directly for the purpose of reaching an agreement in the
sense of the preceding paragraphs.
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Article 26
EXCHANGE OF INFORMATION

The competent authorities of the Contracting States shall exchange such
information as is foreseeably relevant for carrying out the provisions of
this Agreement or to the administration or enforcement of the domestic
laws concerning taxes of every kind and description imposed on behalf
of the Contracting State or local authorities, insofar as.the taxation
thereunder is not contrary to the Agreement. The exchange of
information is not restricted by Articles 1 and 2.

Any information received under paragraph 1 by a Contracting State shall
be treated as secret in the same manner as information obtained under
the domestic laws of that State and shall be disclosed only to persons or
authorities (including courts and administrative bodies) concerned with
the assessment or collection of, the enforcement or prosecution in
respect of, the determination of appeals in relation to the taxes referred
to in paragraph 1, or the oversight of the above. Such persons or
authorities shall use the information only for such purposes. They may
disclose the information in public court proceedings or in judicial
decisions.

In no case shall the provisions of paragraphs | and 2 be construed so as
to impose on a Contracting State the obligation:

(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to supply information which is not obtainable under the laws or in '
the normal course of the administration of that or of the other
Contracting State;

(c) to supply information which would disclose any trade, business,
industrial, commercial or professional secret or trade process, or
information, the disclosure of which would be contrary to public
policy.

If information is requested by a Contracting State in accordance with
this Article, the other Contracting State shall use its information
gathering measures to obtain the requested information, even though
that other State may not need such information for its own tax purposes.
The obligation contained in the preceding sentence is subject to the
limitations of paragraph 3 but in no case shall such limitations be




construed to permit a Contracting State to decline to supply information
solely because it has no domestic interest in such information.

In no case shall the provisions of paragraph 3 be construed to permit a
Contracting State to decline to supply information solely because the
information is held by a bank, other financial institution, nominee or
person acting in an agency or a fiduciary capacity or because it relates to
ownership interests in a person.




Article 27
MEMBERS OF DIPLOMATIC MISSIONS AND CONSULAR POSTS
Nothing in this Agreement shall affect the fiscal privileges of members of

diplomatic missions or consular posts under the general rules of international
law or under the provisions of special agreements.




Article 28
ENTRY INTO FORCE

Each of the Contracting States shall notify to the other in writing
through diplomatic channels the completion of the procedures required
by its legislation for the entry into force of this Agreement. This
Agreement shall enter into force on the date of receipt of the later of
these notifications.

This Agreement shall have effect:
(a) 1in Viet Nam:

(i)  in respect of taxes withheld at source, in relation to taxable
amounts as derived on or after the first day of January
following the calendar year in which the Agreement enters
into force, and in subsequent calendar years; and

(ii)  in respect of other Vietnamese taxes, in relation to income,
profits or gains arising on or after the first day of January
following the calendar year in which the Agreement enters
into force, and in subsequent calendar years; and

(b) in Malta:

in respect of taxes on income derived during any calendar year or
accounting period, as the case may be, beginning on or after the first day
of January immediately following the date on which the Agreement
enters into force. -




Article 29
TERMINATION

This Agreement shall remain in force until terminated by one of the
Contracting States. Either Contracting State may terminate the Agreement,
through diplomatic channels, by giving to the other Contracting State, written
notice of termination at least six months before the end of any calendar year
beginning after the expiry of five years from the date of entry into force of the
Agreement. In such event, the Agreement shall cease to have effect:

(a) in Viet Nam:

(i)  in respect of taxes withheld at source, in relation to taxable
amounts as derived on or after the first day of January
following the calendar year in which the notice of
termination has been received, and in subsequent calendar
years; and

(i)  in respect of other Vietnamese taxes, in relation to income,
profits or gains arising on or after the first day of January
following the calendar year in which the notice of
termination has been received, and in subsequent calendar
years; and

(b) in Malta:

in respect of taxes on income derived during any calendar year or
accounting period, as the case may be, beginning on or after the first day
of January immediately following the date on which the notice is given.
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IN WITNESS WHEREQOF the undersigned, being duly authorised thereto
by their respective Governments, have signed this Agreement.

DONE in duplicate at.Ulavw..%dﬁhis..ﬂlay of.xu.p.‘( of the year two

thousand and 4: xleenin the Vietnamese and English languages, both texts
being equally duthentic. ‘ . ‘

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE SOCIALIST REPUBLIC OF THE REPUBLIC OF
VIET NAM MALTA
/
PHAM BN H MiNg GEORGE W. VELLA

D@M (rime ~ N(m‘s“’exj (\A{nis&r lyof Com%,w A{f(bcs
Minister 0% Foce(crw A«m‘rj.
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