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CHINH PHU NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
VA

HOI DONG LIEN BANG THUY SI

Mong muén ky két mét Hiép dinh vé vidc tranh d4nh thué hai 14n
ddi véi cdc loai thué ddnh vao thu nhap va vao tai san,

Pa théu thuan dudi day:
DIEU 1
PHAM VI AP DUNG

Hiép dinh nay dudc 4p dung cho céc ddi tugng 1a nhitng d6i tugng cu
trd cia mdt hodc clia ca hai Nudc ky két.

DILU 2

CAC LOAI THUE BAO GOM TRONG HIRP PINH

1/ Hiép dinh nay dp dung d8i vai csc leai thnd do mdot Nuge ky k&t hoic
cdc co quan chinh quyén cd sd hay chinh quyén dia phuong cia Nudc
dé, ddnh vao thu nhip va tai sdn bt ké hinh thic 4p dung cla céc loai
thué& d6 nhu thé nao.
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T4t ca céc loai thué thu trén tdng thu nhip, tong tai sdn hodc nhing
phin cla thu nhap hay tai sdn bao gdm cdc khodn thué& dai véi loi
nhuin tit viéc chuyén nhugng déng san hojc bat dong san, cdc loa.}
thué d4nh trén tdng s6 tién luong hoic tién cong do xi nghiép chi tra
ciing nhu cdc loai thu& dénh trén phén tri gid tai san ting thém déu
dudgc coi 13 thué& d4nh vao thu nhap va tai sdn.

Nhitng loai thu& hién hanh dugc 4p dung trong Hiép dinh nay la:

a. tai Viét nam:

() thué thu nhép ¢4 nhén;

(i) thuélgi tic; va

(iii) thué chuyén lgi nhuin ra nudc ngoai;

(dudi day duge goi 13 "thué Vidt nam”);

b. tai Thuy si:
c4c loai thué Lién bang, thué Bang va thué phudng xa ddnh trén

i) thu nh4p (tdng thu nhép, thu nhép tit lao dong, thu nhép tir tai
san, cdc khoan l¢i tic cong va thuong nghiép, 1di titc chuyén
nhugng tai san va cdc khoan thu nhip khdc); va

(ii)  tai san (tdng tai sin, dong sin va bit dong san, tai san kinh
doanh, vén nhan gép va cdc khoan vén dy phong, va cdc loai tai
san khdc);

(dusi day duge goi 1a "thué Thuy si”).

Hiép dinh nay ciing sé dugc 4p dung cho cic loai thué c¢é tinh chit
tuong tu hay vé cian ban gidng nhu céc loai thué€ trén ban hanh sau
ngay ky Hiép dinh nay dé b sung, hodc thay thé cdc loai thu€ hién
hanh. Céc nha chic trach cé thim quyén ctia hai Nugc ky két sé théng
b4o cho nhau bié&t nhitng thay d6i co ban trong luat cdc thu& cia tiung
Nude.
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CAC PINH NGHIA CHUNG

Theo ndi dung cia Hiép dinh nay, trit trudng hgp ngit cdnh ddi héi c6
su gidi thich khéc:

a.

tit "Viét nam” ¢6 nghia 12 nudc Cong héa Xa hoi Chu nghia Viét
nam; khi dung theo nghla dia 1y, tit 46 bao gém toan b lanh thd
quéc g1a Viét nam, k& ca lanh hai Viét nam, va moi ving 3 ngoai
va gan lién vé6i lanh hai Viét nam ma theo luit phan Viét nam va
phi hOp v6i luat phdp quéc t8, Viét nam cé quyén chu quyén d6i
véi viée tham do va khai théc téu ng'uyen thién nhién cua d4y bién,
long 34t dudi ddy bién va khéi nudc d trén;

tit "Thuy si” ¢6 nghia l1a Lién bang Thuy si;

thudt ngit "Nudc ky két" va "Nuéc ky két kia" ¢6 nghia 1a Viét nam
hay Thuy si tiy theo ngit canh doi hoi;

thuit ngit "déi tugng” bao gdm cd nhan, cong ty hay b4t ky t3 chiic
nhiéu ddi tugng;

thu4t ngit "cong ty" d€ chi céc t§ chitc cong ty hogc bat ky mot thyc
thé nao duge coi 1a t§ chitc cong ty dusi gide @6 thud;

thuit ngit "x{ nghiép cia Nudc ky két" va "xf nghiép cta Nudc k¥
két kia" c6 nghia 12 mét xi nghiép dugc diéu hanh béi d6i tugng cu
trd cua mgt Nudc ky két va mét xi nghidp duge didu hanh bdi d6i
tugng cu tri caa Nudc ky két kia;

thuit ngit "ddi tugng mang quéc tich ciia mdt Nude" cé nghia:
(i) bdt ky c4 nhan mang qudc tich mat Nude k¥ két; hay
(ii) b4t ky phdp nhan, t§ chitc hin vn va hiép hdi nao ¢ tu cich

duge chdp nhian theo cdc luat ¢6 hiéu lyc tai mot Nude ki
két;
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h. thuit ngit "van tai qudc t&" c6 nghia 14 bat cit sy van chuy_én n?o
bing tau thay hodc may bay duge thyc hién béi mét xi nghiép cla
mdt Nude ky két, trix trudng hop khi chiée tau thuy hodc mdy bay
dé chi hoat dong gitta nhitng dia diém trong Nudc ky két kia; va

i. thudtngl "nha chiic trach cé thdm quyén” c6 nghia:

(i) trong trudng hop d6i v6i Viet nam, 1a B9 truéng B) Tai
chinh hodc ngudi dai dién duge uy quyén cua Bd trudng
B§ tai chinh; va

(ii) trong trudng hgp déi vai Thyy si 1a Cuc tmténg Cuc thué
Lién bang hodc ngudi dai dién dugc iy quyén cua Cuc
trudng.

Trong khi mot Nudc ky két 4p dung Hidp dini nay, moi thust ngi
chua dugc dinh nghia trong Hiép dinh nay sé c6 nghia theo nhu dinh
nghia trong luit ciia Nudc d6 d6i véi cdc loai thué ma Hidp dinh nay
ap dung, trit trudng hdp ngit canh doi hoi ¢6 sy gidi thich khic.

DIEU 4
POI TUGNG CU TRU

Theo n¢i dung ciia Hiép dinh nay, thuat ngit "d6i tugng cu tri ctia mot
Nudc k¥ k&t" c6 nghia 1a bit cit di tugng nao, ma theo cdc luat cia
Nudc @6, 1a d6i tugng chiu thué cin ci vio nha d, noi cu tri, quéc tich,
try s¢ diéu hanh hoic c4c tiéu chudn khéc c6 tinh chat tuong ty.

Trudng hop theo nhitng quy dinh tai khoan 1, khi mdt c4 nhan 13 d6i
tugng cu tri ciia ca hai Nudc, thi than phin cu tri ctia cd nhin d6 sé
duge x4¢ dinh nhu sau:

a. cd nhan d6 s& dudc coi 1a d6i tugng cu tri chia Nudc ma tai d6 c4
nhén d6 c6 nha § thudng tri. N&u c4 nhan d6 c6 nha & thudng tri &
ca hai Nuéc c4 nhan d6 sé dudc coi 13 d6i tugng cu tri cia Nudc ma
¢4 nhéan d6 c6 cdc quan hé c4 nhan va kinh t& chit ché hon (trung
tam clia quyén lgi cha yéu);
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b. né&u nhu khéng thé x4c dinh duge Nuéc ky két ndi cd nhan dé c
trung tidm céc quyén 1di cha yéu, hodc néu cd nhan &6 khong cb
nha & thudng tri & cd hai Nudc, ¢4 nhan do6 s& duge coi 1a d6i tugng
cu trd ciia Nudc ma cd nhan d6 thudng séng;

c. néu cd nhan d6 thudng sdng 4 ca hai Nudc hay khong séng thuong
xuyén ¢ Nugc ndo, cd nhan d6 sé duge coi la d6i tugng cu trd cha
Nudc ma c4 nhan d6 mang qudc tich;

d. néu c4 nhan d6 1a @51 tudng mang qudc tich ctia ca hai Nudc hay
khéng mang qudc tich cia Nudc nao, nha chic trach c6 thdm quyén
ctia hai Nudc ky két sé giai quyét vdn dé d6 bang théa thudn
chung.

Trudng hop do nhitng quy dinh izi khodn 1, khi mot d6i tugng khong

n

phai 12 ¢4 nhan, 12 d6i tugng cu tri cia c& hai Nudc ky két, lic dé, ddi
tugng trén s& duge coi 12 déi tugng cu tri cia Nuéc noi déng tru sd
didu hanh thyc t& cua d6i tugng dé.

PIEU 5
CcO sG THUONG TRO

The9 ndi dung ctia Hiép dinh nay, thuit ngit "cd sé thudng tri" cé
nghia 1a médt co so lfinh doanh c8 dinh ma qua d6 xi nghiép thyc hién
toan b hay mdt phan hoat déng kinh doanh cua minh.

Thudt ngit "cd sd thudng tri” chi yéu bao gom:

a. tru sd diéu hanh;

b. chi nhénh;

¢. van phong;

d. nha mdy;

e. xudng;
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mé, giéng ddu hodc khi, mé d4 hodc bat ky dia diém khai théc tai
nguyén thién nhién nao khéc.

Thuét ngit "co s§ thudng tri” ciing bao gdm:

a.

dia diém xay dung, cong trinh x4y dung ldp dit hodc ldp rdp hay
c4c hoat ddng gidm sat lién quan dén céc cong trinh, dia diém trén,
nhung chi khi dia diém, cong trinh hay c4c hoat dgng kéo dai trong
giai doan trén sdu thang;

vide cung cdp cdc dich vy, bao gém cd dich vu tu vdn cia mot xi
nghiép théng qua cdc nhin vién hay cd nhin khidc dugc xi nghiép

,giao thyc hién cdc hoat ddng trén, nhung ch: xhi cdc hoat dfng

nang tinh ch4dt néu trén kéo dai (trong cing ingt dy dn hay mégt
du 4n lién quan) tai m§t Nudc trong mot giai doan hay nhiéu giai
doan gdp lai hon 6 thdng trong khoang thdi gian 12 thdng.

Mic du ¢6 nhitng quy dinh trén ctia Diéu nay, thudt ngit "co sd thudng
tri” sé& dugc coi 1a khéng bao gém:

a. viéc si dung cdc phuong tién riéng cho muc dich luvu kho hoic

trung bay hang héa hay tai san cta xi nghiép;

viéc duy tri kho hang héa hoic tai san cua x{ nghlep véi muyc dich
luu kho hodc trung bay;

viéc duy tri kho hang héa hoac tai san cua xi nghiép chi véi muc
dich dé cho xi nghiép khéc gia cOng;

viéc duy tri mét co sd kinh doanh c6 dinh chi nhim muc dich mua
hang hoéa hogc tai san hay dé thu nhép théng tin cho xi nghiép;

viéc duy tri mét cd sd kinh doanh c¢8 dinh chi v6i muc dich tién
hanh b4t ky hoat d6ng nao khéc cé tinh chit chudn bi hoc phu trg
cho xi nghiép;

viéc duy tri mot cd sd kinh doanh ¢6 dinh chi véi myc dich két hop
bat ky hoat dong nie néu tit diém (a) t6i diém (e), vdi didu kién
toan bd hoat dong cua co sé kinh doanh c§ dinh tit sy két hgp trén
mang tinh ch4t chudn bi hay phu trg.
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Mic dit ¢6 nhitng quy dinh tai khodn 1 va 2, trudng hgp mot d6i tugng
- trit dai 1 ¢6 tu c4ch ddc 1ap duge diéu chinh bdi khoan 7 - hoat dong
tai mot Nudc ky két thay mait cho mot xi nghidp cia Nude ky két kia,
xi nghiép d6 sé& dudc coi 12 ¢6 ¢ sd thudng tri tai Nude ky két thi nhat
ddi voi cdc hoat ddng ma ddi tugng trén thuc hién cho xi nghiép, néu
d61 tugng do:

a. c6 va thuong xuyén thyc hién tai Nudc dé tham quyen k¥ két cac
hop déng ding tén xi nghiép, trit khi cdc hoat dng cia d6i tugng
d6 chi giéi han trong pham vi cdc hoat dong néu tai khoan 4 ma
nhitng hoat dong d6 néu dugc thyc hién thong qua mot ¢d s6 kinh
doanh ¢6 dinh thi s& khong 1am cho co sd kinh doanh ¢6 dinh d6 trd
thanh mdt co sé thudng tri theo nhitng quy dinh tai khoan d6; hay

b. khong ¢ thim quyén néu iréu, nhung thudag xuyin duy tri tai
Nuéc thit nh4t mét kho hang héa hay tai san, qua d6 d6i tugng nay
thudng xuyén giao hang héa hay tai sadn thay mait cho xi nghiép.

Mic du c6 nhitng quy dinh trén cta Diéu nay, mot t5 chic bao hiém
cua mdt Nude ky két, trir trudng hgp téi bao hiém, sé dudc coi 1a cé cg
sd thu:dng tru tai Nuéc ky k&t kia néu td chuc d6 thu phi bao hiém trén
lanh thé ctia Nudc kia hay bao hiém céc rui ro tai Nudc kia théng qua
mot d6i tugng khong phdi 14 mot dai 1y c6 tu cich déc 1ap duge didu
chinh bdi khoan 7.

Mot xi nghiép cua mot Nude ky k&t sé khdng dugc coi 13 c6 co sé
thudng trd 6 Nudc ky két kia néu xi nghlep d6 chi thyc hién kinh
doanh tai Nudc kia thong qua mét dai 1y moéi gioi, mot dai 1 hoa héng
hodc b4t ky mot dai 1y nao khéc cé tu cach de lap, véi diéu kién nhing
d6i tu0ng nay chi hoat dong trong khuén kho kinh doanh théng
thudng cia ho. Tuy nhién, khi c4c hoat dong ctia dai 1y d6 duge gianh
toan by hay hdu nhu toan bj cho hoat dong dai dién cho xi nghiép do,

dai ly d6 sé khong dugc coi 12 dai 1y c6 tu cach doc 14p theo nghia cia
khodn nay.

Viéc médt cong ty 1a d61 tugng cu trd chia mot Nudc k¥ ké&t kidm so4dt
hodc chiu sy kiém sodt bdi mot cong ty 1a déi tugng cu tri ctia Nude ky
két kia hod#c dang tién hanh hoat déng kinh doanh tai Nudc kia (c6 thé
thong qua mjt cd sé thudng tri hay duéi hinh thic khéc) sé khong 1am
cho bdt ky céng ty ndo trd thanh cd sd thudng trd cla cong ty kia.
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PIEU 6

THU NHAP TU BAT DONG SAN

Thu nhdp ma mot d6i tugng cu tri tai mot Nude ky k&t thu duge t bﬁ@
dong san (ké ci thu nhap ti nong nghiép hodc 1am nghiép) nam ta
Nuée ky két kia thi c6 thé bi danh thué tai Nudc kia.

Thuét ngit "b4t dong san" sé c6 nghia theo nhu lujt cia Nudc ky két
ndi cé tai san. Trong moi trudng hop thuit ngif £8 bao gém ca tai sén
di 1ién véi bat dong san, dan gia sdc va thiét bi sit dung trong néng
nghiép va 1am nghiép, cdc quyén 4p dung theo cic quy dinh tai luat
chung vé dién san, quyén sit dung bit dong san va cdc quyén dugc
hudng cdc khoan thanh todn thay d8i hay c¢8 dinh tra cho viéc khai
thédc hay quyén khai thdc cdc md, ngudn khodng san va céc tai nguyén
thién nhién khdc; cdc tau thay va mdy bay sé khéng duge coi 1a bat
dong san.

Nhitng quy dinh tai khodn 1 s& 4p dung 4di v6i thu nhép phdt sinh ti
viéc tryce ti€p su dung, cho thué hay st dung c4c loai bat ddng san dudi
bat ky hinh thic nao khéc.

Nhitng quy dinh tai khodn 1 va 3 ciing sé 4p dung cho thu nhip tit bat
dong sén clia mot xf nghigp va d6i véi thu nhap ti bat dong san duge
sit dung dé thyc hién c4c hoat déng dich vu c4 nhan dgc 14p.

PIEU 7

LGOI TOC DOANH NGHIEP

Loi tic clia mot x{ nghidp chia moét Nudc ky két s& chi bi ddnh thué tai
Nutde d6, trix trudng hgp xi nghiép c6 tién hanh hoat ddng kinh doanh
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tai Nuéc ky két kia théng qua mot cd sd thudng trd tai Nude kia. N &u
xi nghiép c6 hoat dong kinh doanh theo cach trén, thi cdc khoan lgi tl:IC
clia xi nghiép c6 thé bi danh thué tai Nudc kia, nhung chi trén phan
1gi titc phan bd cho cd sd thudng tri 6.

Thé theo cdc quy dinh tai khoan 3, khi mot xi nghiép cia mft Nude ky
k&t tidn hanh hoat dong kinh doanh tai Nuéc ky két kia théng qua mdt
cd sd thudng tri tai Nudc kia thi tai mdi Nudc ky két sé c6 nhitng
khoan I¢i tiic dude phan bé cho co sd thudng tri néi trén ma cd sd d6 co
thé thu dudc, néu né 12 mot xi nghiép riéng, tdch biét cing tham gia
vio c4c hoat dong tudng ty trong cing nhitng diéu kién nhu nhau hay
tuong tu va c6 quan hé hoan toan ddc l4p véi xi nghiép ma co sd d6
dude coi 1 ¢d s6 thudng tra.

Trong khi x4c dinh 1¢i téc clia mdt cd sé thudng trd, cd sd nay sé duge
phép khiu trix tdt ca cdc khodn chi phi thuyc t& phdt sinh phuc vu cho
hoat ddng kinh doanh do cg sd thudng tri dé thyc hién bao gém cé chi
phi didu hanh va chi phi quén 1y chung dugc phép khiu trit néu co sd
thudng tri d6 14 mét xf nghiép ddc lap, trong pham vi cdc khoan chi
phi d6 dudc phan bd hdp 1y cho cg sd thudng tri trén, mic du chi phi
dé phét sinh tai Nudc noi co sd thudng tri dé déng hodc & bat ky noi
nao khac.

Khéng c6 khodn 1di tiic nao dugc phan bd cho mét cd sé thudng tri néu
cd s thudng tri d6 chi don thudn mua hang héa hodc tai san cho xi
nghiép.

Truong hgp tai mét Nude ky két van thudng xdc dinh cdc khoan lgi tic
dugc phan b8 cho mét co s§ thudng trd trén co sd phén chia tdng céc
khoan l¢i titc cua xi nghiép thanh nhitng phdn khdc nhau, khéng cé
ndi dung nio tai khodn 2 ngin cdn Nudc ky ké&t d6 xdc dinh 1gi tic
chiu thu& theo c4ch phan chia theo théng 1é trén; tuy nhién, phuong
phdp phaun chia dugc chdp ubin sé cé két qua phu hgp véi nhing
nguyén tic nédu tai Diéu nay.

Theo ndi dung cédc khodn trén, cdc khoan lgi tic dugec phan b cho co sé
thudng tri sé dudc xdc dinh theo cling mét phuong phdp gilta cdc nam
trit khi ¢6 @d 1y do chinh ddng dé x4c dinh theo phudng phép khic.
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Khi lgi titc bao gém c4c khoan thu nhap duge dé cap riéng tai céc Diég
khéc cia Hiép dinh nay, thi cdc quy dinh cia cdc Diéu d6 khéng bi
dnh hudng béi nhitng quy dinh tai Diéu nay.

(

PIEU 8
VAN TAI BIEN VA VAN TAI HANG KHONG

Loi titc do mot xi nghiép ciia mét Nudc ky két thu duge tir hoat d(f)ng';’
cla tau thiy hoic may bay trong vén tai quéc t& s& chi bi danh thud
tai Nuéde dé.

Nhitng quy dinh tai khodn 1 ciing sé .4p dung cho cédc khoan lgi tic
thu duge tix viéc tham gia' vao mjt t3 hgp, mot lién doanh hay mét
héng hoat ddng quéc t&.

PIEU9 .
NHUNG X NGHIEP LIEN KET .

Khi;

a) mdt xi nghigp ctia mot Nuge ky két tham gia truc tigp hoic gidn

ti€p vao viéc didu hanh, kidm soat hodc gép von vao mét xi nghidp
cla Nuéc ky két kia, hoic

b) cdc ddi tugng cing tham gia tryc tiép hodc gidn tiép vao vise didu .
hanh, kiém so4t hoic gép von vao mét xi nghiép cua mét Nude ky -
két va vao mot xi nghiép cia Nugc ky két kia,
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va trong cd hai trudng hgp, trong mdi quan hé tai chinh va
thudng mai giita hai xi nghiép trén c6 nhiing diéu kién dugc dua ra
hoac 4p dat khac véi diéu kign duge dua ra gitta c4c xi nghiép ddc
1ap, ldc 46 moi khodn ldi tic ma mét xi nghiép co thé thu dugc néu
khéng c6 nhitng diéu kién trén nhung nay vi nhitng diéu kién nay
ma x{ nghiép d6 khong thu dudc, sé van duge mdt Nudc ky két tinh
vao cac khoan Ioi tic ctia x{ nghiép d6 va bi dédnh thué tuong ing.

PIEU 10
TIEN LAI cO PHAN

Tién 14i c8 phan do mét cong ty 13 d6i tugng cu trd chia mdt Nudc ky
k&t tra cho mot d6i tugng cu tri cha Nudc ky két kia c6 thé bi ddnh
thué& d Nudc kia.

Tuy nhién, nhitng khoan tién i c6 phédn dé6 ciing c6 thé bi ddnh thu&
tai Nudc ky két noi cong ty tra tién 1di cd phén 12 déi tugng cu trd va

theo céc luat cia Nuéc d6, nhung néu d6i tudng nhén 1a d6i tugng thuc
hudng tién 14i ¢6 phén thi thué duge tinh khi 46 sé khong vugt qua:

a. 7 phdn tram tong s3 tién lai ¢6 phéan néu ddi tugng thuc hudng 1a
mot cong ty (trit t8 chitc hun von) tryc tiép nim gil t6i thidu 50
phén tram von cla cong ty tra 13i ¢d phén,;

b. 10 phdn trim tdng s8 tién lai ¢6 phan néu d6i tugng thyc huéng la
mdt céng ty (trx t§ chic hun vén) tryc tiép pdm gilt ti thiéu 25
phén trim nhung dudi 50 phdn trim vén cia cong ty tra 1ai co

phin;

c. 15 phin tram téng s6 tién 14i cd phdn trong tat ca céc trudng hop
khidce.

Céc nha chic trach c6 thim quyén cta hai Nudc ky ket sé xay dung
bién phdp 4p dung cdc gidi han trén bing thoa thuin chung.

Khoan nay sé khong dnh huéng téi viéc ddnh thu& céong ty doi voi
khoan 14i titc diang dé chia 1ai ¢o phin.
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Thuit ngit tlen 1di ¢6 phan” duge su dung trong Diéu néy ¢é nghia la
thu nhép tit ¢ phdn, hoic cdc quyén lgi khdc, khong ké cic khodn ng,
dude hudng lgi tic, ciing nhu thu nhap tit cdc quyén lgi cdng ty khéc
cung chiu su didu chinh cia chinh sdch thué 601 v6i thu nhap tit cd
phan theo luit cia Nudc ndi céng ty chia lai ¢6 phéan la d8i tugng cu
tra.

Nhitng quy dinh tai khodn 1 va 2 sé khong 4p dung trong trutng hgp
ddi tugng thuc hudng cdc khoan tién 14i ¢d phan 1a déi tugng cu tri tai
mot Nude k¥ k&t co ti€n hanh hoat dong kinh doanh tai Nudc ky két
kia, noi cong ty trad tién 1ai ¢d phén 1a d6i tugng cu tri, théng qua mdt
cd 83 thudng trd nam tai Nudc dé, hay tién hanh tai Nudc kia céc hoat
dfng dich vu ca nhén dc 14p thong qua mot co s0 ¢d dinh ta1 Nuéc kia,
va quyén nin: it ¢f phdn nhd 46 duge hudng txen 13i ¢6 phdn, cb su
lién hé thuc t& dén co sé thudng tri hodc ¢g ¢ ¢d dinh néi trén. Trong
trudng hdp néu trén, cdc quy dinh tai Diéu 7 hodc Diéu 14 cua Hiép
dinh nay, tuy ting trudng hop, sé dudc dp dung.

Khi mgt cong ty 1a d6i tugng cu tri cia mdt Nudc ky két c6 1gi tic hay
thu nhip ph4t sinh tit Nudc ky két k1a thi Nuéc kia c6 thé khong
d4nh thué& ddi véi nhiing khoan tién ldi ¢4 phin do cong ty nay tra, trit
trudng hop nhitng khodn tién 14 ) phén nay dugc tra cho d6i tugng cu
tri cua Nutdc ky két kia, hodc quyén nim glu cd phan cb cdc khoan
tién 13i ¢ phan duoc tra c6 sy -lién hé thuyc t& véi mot co sd thudng trd
hay médt co sd ¢ dinh tai Nudc kia, déng thdi Nudc kia ciing khéng
budc cdc khodn l¢gi titc khong chia ctia cong ty trén phai chiu thué d6i
vOi nhitng khoan 1¢i tic khong chia cua ¢éng ty, cho di nhitng khodn
tién 1ai c6 phan dugc chia hoidc cdc khoan 1¢i tic khong chia bao gém
toan by hay mdt phan cac khoan Igi tic hodc thu nhip phat sinh tai
Nuéc kia. Khéng ¢6 ndi dung nao tai khoan nay duge giai thich 12 ngin
can mdt Nudc ky k&t 4p dung thué thu nhip, theo cdc luit cia Nudc
d6, @61 véi cdc khoan lgi tic do cd s thudng tri doéng tai Nudc doé
chuyén ra khéi, hay phan chia ra ngoai Nudc dé.
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PIEU 11

LAT TU TIEN CHO VAY

Lai ti tién cho vay ph4t sinh tai mot Nuéc ky két va dugc tra cho déi
tugng cut tri cia Nude ky két kia c6 thé bi d4nh thud tai Nudc kia.

Tuy nhién, khodn tién l4i nay ciing c6 thé bi d4nh thus § Nudc ky két
ndi phét sinh 1i va theo céc luat ctia Nudc d6 » nthung néu ngudi nhén
la ngudi thyc hudng cdc khoan tién lai nay thi mic thué khi dé duge
tinh s& khéng vugt qua 10 phén tram ctia téng 5€ khodn 14i tit Lién cho
vay.

Nha chic trach c6 thdm quyén ciia hai Nuéc ky két sé xay dung
phudng thitc 4p dung gi6i han nay bang théa thuin chung.

Mac du da c6 nhitng quy dinh tai khoan 2,

a) lai tu tién cho vay ph4t sinh tai Vist nam va do mot co sd tai chinh
la d6i tugng cu trd ctia Thuy si nhén dugc tit cdc khodn tién cho
vay do Lién bang Thuy si béo lanh hay bdo hiém hay tai trg sé
dugc mién thué Viét nam; va :

b) 14i tr tién cho vay phdt sinh tai Thuy si va do mét cd s tai chinh 1a
d6i tugng cut tri cha Viét nam nhén dugc tit cdc khodn tién vay do
Chinh phl Viét nam béo lanh hay bio hiém hay tai trg sé duge

mién thu& Thuy si.

Thuét ngit "1i ti tién cho vay" dung ¢ Diéu nay c6 nghia 1a thu nhip
t cdc khodn cho vay dudi bat ky dang nao, c6 hay khéng dugec dim
bao bang thé& ch&p va c6 hoic khong c6 quysn dude hudng loi tic cha
nguoi di vay, va dac biét 1a khoan thu nhép ti ching khodn cia chinh
phi va thu nhap tir trai phidu hodc trai phiéu théng thudng, bao gém
cd tién thudng va gidi thudng di lién véi cdc chiing khodn, trai phidu
hodc trdi phiéu thong thudng d6. Tién phat thanh todn chim sé khéng
dugc coi 12 1ai t tién cho vay theo ngi dung cta Diéu nay.
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Nhitng quy dinh tai khoan 1, 2 va 3 sé khong dudc 4p dung néu ngudi
thyc hudng cac khodn 14i tit tién cho vay 12 d6i tudng cu tra tai mdt
Nudc ky két, ti€n hanh hoat dong kinh doanh tai Nudc ky két kia ndi
phét sinh cdc khodn 14i tir tién cho vay thong qua mét cd sd thudng trd
tai Nude kia hogc thyc hién tai Nudc kia cdc hoat dong dich vy c4
nhéan djc lap théng qua mot cd s cd dinh tai Nuéc kia va khodn nd ¢6
cdc khoan tién 1ai duge trd c6 sy lién hé thuc t& véi co sd thudng trd
hay cd sd ¢4 dinh d6. Trong trudng hgp nay, cac quy dinh tai Didu 7
hodc Diéu 14 , tuy titng trudng hgp, sé dudc 4p dung.

Lai t tién cho vay sé dugc coi 12 phat sinh tai mot Nudc ky két khi
d6i tugng tra chinh 1a Nha nudc d6, ¢ quan chinh quyén c¢d sd, chinh
quyén dia phuong, hodc d6i tugng cu tri cia Nudc ds. Tuy nhién, khi
d6i tugng trd 131 6 ¢ mot-Mude ky két mét co sd thuug trd hay méi co
56 ¢0 dinh lién quan dén cdc khoan ng di phat sinh cdc khodn 13 nay,
va khodn tién 14i d6 do cd s thudng trd hodc cd s cf dinh d6 chiu thi
dd déi tugng c6 1a d&i tugng cu tri cia mot Nude ky ké&t hay khéng,
khodn tién 1ai nay s& vin dugc coi 1a phét sinh & Nudc noi cd sd thudng
trd hay co s ¢6 dinh 46 dong.

Trudng hgp do méi quan hé dic biét giita dsi tugng tra 141 va doi
tugng hudng 1di hoc gitta ca hai ddi tugng trén va cic déi tugng khéc,
khoan l4i t tién cho vay, lién quan d&n khoin cho vay c6 sd tién lai
dugc tra vugt qud khoan tién duge théa thuin giita ddi tugng di vay va
déi tugng thyc hudng khi khdng c6 méi quan hé nay, thi khi dé, c4c
quy dinh cla Diu nay sé& chi 4p dung déi véi cdc khodn tidn thanh
todn khi khéng c6 méi quan hé dic biét trén. Trong truéng hgp nay,
phén thanh todn vugt s& bi d4nh thué theo luit cua ting Nudc ky két
c6 xem xét t4i cdc quy dinh khéc cha Hiép dinh nay.

PIEU 12
TIEN BAN QUYEN

Tién ban quyén phé4t sinh tai mét Nude ky két va dudc tra cho dai
tugng cu tri clia Nudc ky két kia c6 thé bi dénh thué d tai Nudc kia.
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Tuy nhién, nhitng khoan tién ban quyén dé ciing c6 thé bi d4anh thu&
tai Nuédc ky két ndi phat sinh, va theo cdc luat cua Nudc nay, nhung
néu ddi tugng thuc hudng tién ban quyén la d6i tugng cu tri ciia Nudc
ky k&t kia, thi mic thué€ duge tinh sé khéng vugt qud 10 phdn tram
tdng s6 tién ban quyén.

Nha chic trdch cé thdm quyén chia hai Nudc ky k&t sé xay dung
phuong thitc 4p dung gidi han nay béng thda thuin chung.

Thuat ngit "tién ban quyén” duge st dung trong Diéu nay c6 nghia la
cdc khodn thanh todn 6 bat ky dang nao dudc tra cho viéc st dung,
hodc quyén st dung, ban quyén tdc gid cia mét tdc phdm vin hoc,
nghé thu4i hay khoa hoc, k& ca phim diér anh hoac céc loai phim hay
cdc loai bang ding trong ph4t thanh va truyén hinh, bing ph4t minh,
nhin hidu thuong mai, thiét k& hodc méu, dd 4n, cdng thic hoic quy
trinh bi m4t, hay tra cho viéc st dung, hay quyén su dung thiét bi cong
nghiép, thuong mai hodc khoa hoc, hay tra cho théng tin lién quan dén
cdc kinh nghiém céng nghiép, thuong nghiép hoic khoa hoc.

Nhitng quy dinh tai khodn 1 va 2 s& khong 4p dung néu d6i tugng thuc
hudng cdc khoan tién ban quyén, 1a ddi tudng cu tri cia mdt Nusc ky
két, tién hanh hoat dong kinh doanh & Nudc ky két kia ndi c6 khodn
tién ban quyén phat sinh, thong qua mét co sd thudng tri nim tai
Nudc kia hoic tién hanh tai Nudc kia cdc hoat ddng dich vu ¢4 nhén
ddc 1ap théng qua mot co sd c¢d dinh tai Nudc kia, va quyén hay tai san
c6 cdc khoan tién ban quyén dudc tra cé su lién hé thuc t& véi co sd
thudng trd hodc co s ¢6 dinh dé. Trong trudng hgp nay, cdc quy dinh
cua Diéu 7 hoidc Diéu 14, tiy theo titng trudng hgp, sé dudc 4p dung.

Tién ban quyén sé& dudc coi 12 phdt sinh tai mdét Nudc ky ké&t khi d6i
tugng tra tién ban quyén chinh 12 Nha nudc do, cd quan chinh quyén
cd sd, chinh quyén dia phuong hoidc 14 ddi tugng cu trd cta Nudc dé.
Tuy nhién, khi mjt d6i tugng tré tién ban quyén, 14 hay khoéng 1a ddi
tugng cu tni cua mot Nudc ky két, c6 6 mot Nudc ky két mot co s
thuong tri hay mét cg sé ¢ dinh lién quan dén trach nhiém tra tién
ban quyén da ph4t sinh va tién ban quyén d6 do cd sé thudng tri hay
cd 58 ¢d dinh dé chiu thi khodn tién ban quyén nay sé vin dudc coi la
phét sinh ¢ Nuéc ndi c6 co sd thudng tri hay cd sd ¢ dinh dé déng.
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Trudng hgp vi méi quan hé dic bidt giita d6i tugng tra va ddi tuong
thuc hudng hodc giita ca hai d6i tugng trén véi cdc ddi tugng khdc
khoan tién ban quyén, lién quan dén viéc sit dung, quyén hay théng
tin ¢6 s6 tién ban quyédn dudc tra, d6i véi viéc sit dung, quyén hoac
théng tin, vi bat ci 1y do gi, vugt qud khoan tién duge théa thudn giita
dsi tugng tra tién va ddi tugng thuc hudng khi khéng c6 méi quan hé
dic biét nay, thi cdc quy dinh cia Diéu nay sé& chi 4p dung d6i véi
khodn tién thanh todn khi khéng c6 méi quan hé trén. Trong trudng
hgp nay, phin thanh todn vugt sé bi ddnh thué theo cdc luit cia tung
Nudc ky k&t c6 xem xét dén cdc quy dinh khéc cua Hiép dinh nay.

PILU 13

LOI TOC TO CHUYEN NHUONG TAI SAN

Lgi tic do mét d6i tugng cu tri cia mdt Nude ky két thu duge ti viéc
chuyén nhugng bat doéng san dugc néu tai Diéu 6 va bat dong san dé
nam tai Nudc ky két kia c6 thé bi danh thué tai Nudc kia.

Lgi tic ti viéc chuyén nhugng dong san 13 mt phdn cha tai san kinh
doanh ctia mét cd sd thudng tri ma mdt x{ nghiép chia mot Nude ky két
nay cb tai Nudc ky két kia hodc déng san thudc mot cd sd c¢d dinh ctaa
mét ddi tugng cu tri ciia mét Nude ky két c6 & Nudc ki két kia & tién
banh hoat ddng dich vu c4 nhéan doc lap k& ca loi tic tit viéc chuyén
nhugng co sd thudng tri d6 (riéng cd s6 thudng trd dé hoic cing vdi
toan bd xi nghidp) hodc co s6 ¢§ dinh d6 c6 thé bi ddnh thué tai Nude
kia.

Lgi titc do mot xi nghigp ctia mot Nudc ky két thu duge tit viée chuyén
nhugng cdc tau thiy hoic mdy bay trong vén tai quéc t& hay tit chuyén
uhugng ddng san gdn lién voi hoat dong ctia cic tau thuy hodc mdy
bay d6 sé chi bi ddnh thué tai Nudc d6.




4/

5/

6/

1/

Lgi tic do mot ddi tugng cu tri caa mot Nude ky két thu duge tix viée
chuyén nhugng c6 phan hay céc quyén lgi tuong dng tai mét cong ty cb
tai san bao gém toan bd hay cha y&u la bat dong san néu tai Didu 6 va
bat dong san dé6 nam tai Nudc ky két kia c6 thé bi d4nh thué tai Nudc
kia.

Lgi tuc ti viéc chuyén nhugng cd phén tai mét cong ty 1a ddi tuong cu
tri ciia mot Nude ky két trit cong ty néu tai khodn 4, va ¢d phin dé
chi€m t6i thi€u 20 phdn tram vén cua cong ty d6 c6 thé bi d4nh thus
tai Nugc dd, nhung thué 4p dung tai Nudc d6 sé dugc giam di mot
khoan tién bing 50 phan tram s thué duge tinh.

Lgi titc thu dugc iw viée chuyén nhugug bat k¥ tai san nao khic véi i

sdn néu tai khodn 1, 2, 3, 4 va 5 s& chi b1 d4nh thué tai Nudc ndi d6i
tugng chuyén nhugng 12 d6i tugng cu tri.

PIEU 14

HOAT DONG DICH VU CA NHAN POC LAP

Thu nhép do mgt d6i tugng cu tri.clia mdt Nudc ky két thu duge tit cdc
hoat déng dich vu nganh nghé hay c4c hoat déng khdc ¢ tinh chat déc
1ap sé chi bi d4nh thué tai Nudc ky két d6 trit cdc truong hop sau day
khi thu nhdp d6 ciing c6 thé bi d4nh thué tai Nudc ky két kia:

a. Néu ddi tugng d6 thudng xuyén cé tai Nudc ky két kia mot cd sd ¢
dinh nhdm muyc dich thyc hién cdc hoat dong nay; trong nhiing
trudng hop d6 chi phan thu nhap phan bé cho cd s6 c6 dinh d6 cé
thé bi d4nh thué tai Nuéc ky két kia; hay

b. N&u d6i tugng dé c6 mit tai Nudc ky két kia trong mot khodng thai
glan hay nhiéu khoang thoi gian gop lai tix 183 ngay trd 1én trong
nam tai chinh lién quan; trong trudng hop dé chi phdn thu nhap
thu dude tit cdc hoat dong cia d6i tugng nay dude thuc hién tai
Nuéc kia ¢6 thé bi ddnh thué tai Nuéc kia.
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Thuat ngit "dich vu nganh nghé” bao gém chi yéu nhitng hoat dong
khoa hoc, van hoc, nghé thujt, gido duc hay gidng day mang tinh chit
ddc 13p nhu cdc hoat déng doc 14p ciia cdc thay thudc, béc si, luit su, ky
su, kién tric su, nha si'va ké todn vién.

PIEU 15

HOAT PONG DICH VU CA NHAN PHU THUOC

Thé theo cic quy dinh tai Diéu 16, 18 va 19 cdc khoan tién luong, tidn
cong, va cdc khoan tién thu lao tudng tu khéc do mdt dsi tugng cu tri
cua mét Nude ky k&t thu dugc tit lao dong lam cdng sé chi bi dénh thué
tai Nudc @6, trix khi cong viéc cia déi tugng dé dugdc thuyc hién tai Nuéc
ky két kia. Né&u cong viée 1am cong dugc thyc hién nhu vay, s& tién
cdng tra cho lao dong d6 c6 thé bi ddnh thu tai Nudc kia,

Méc da c6 nhitng quy dinh tai khodn 1, tién cong do mot dsi tugng cu
trd cla mot Nudce ky két thu duge tix lao dong lam céng tai Nugc ky két
kia s& chi bj d4nh thud tai Nusc thi nhat néu: :

a) ngudi nhén tién cdng cé mit tai Nuge kia trong m{t khodng thoi
gian hodc nhiéu khoang thoi gian gop lai khéng qud 183 ngay trong
nam duong lich lidn quan, va

b) chu lao déng hay d6i tugng dai dién chu lao dong tra tién céng lao
dong khéng phai 1a déi tugng cu trd tai Nuéc kia, va

¢) s0 tién cong khéng phai phét sinh tai mét cd sd thudng tri hodc co
sd c¢6 dinh ma di twgng chi lao déng co tai Nudc kia.

Miéc du ¢6 nhitng quy dinh trén cda Didu nay, tién cong i lao djng
lam trén tau thay hogc mdy bay do mdt xi nghiép ctia mét Nudgc k¥ két
diéu hanh trong van tii quéc t& sé chi bi ddnh thu& tai Nudc deé.
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DPIEU 16
THU LAO CHO GIAM POC

Cédc khodn thu lao cho gidm ddc va cdc khoan thanh todn tuong tu
khéc do mot dbi tugng cu tri cha mdt Nude ky két nhan dude vai tu
cédch 1a thanh vién ctiia ban gidm ddc cia mot céng ty 1a d61 tugng cu
tri cia Nudc kia cé thé bi ddnh thué& ¢ Nudc kia.

o
’

e,

=

U7

NGHE SI VA VAN PONG VIEN

Mic du cé nhitng quy dinh tai Diéu 14 va 15, thu nhép cua mot i
tugng cu tri ctia myt Nude ky két thu dude véi tu cdch ngudi bidu dién
nhu dién vién sin kh4u, dién anh, phdt thanh hay truyén hinh, hosc
nhac cﬁng, hodc vdi tu cdch la van dong vién, tu nhlmg hoat dong c4
nhédn cia minh thyc hién tai Nudc ky két kla c6 thé bi ddnh thué &
Nudc kia.

Truong hgp thu nhép lién quan dén c4c hoat dong trinh dién c4 nhéan
cta ngudi bidu didn hodc van ddng vién nhung khong dugc tra cho
ban than ngudi biéu dién hodc vin dong vién, ma trd cho mét dsi
tugng khdc thi thu nhéip nay cé thé bi ddnh thué tai Nudc ky k&t noi
dién ra nhiing hoat dong trinh dién cta ngudi bidu dién hodc vin
dong vién, mic du ¢6 nhitng quy dinh tai diéu 7, 14 va 15.
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PILU 18

TIEN LUONG HUU

Thé theo cdc quy dinh tai khoan 2 Diéu 19, tién luong huu va céc
khodn tién céng tuong tu khic duge trd cho mot d6i tugng cu tri cua
mdt Nudc ky k&t do cdc céng viéc da lam trudc day sé chi bi d4nh thué
d Nugc dé.

PIEU 19

PHUC VU NHA NUGC

1/a.Tién cdng lao dong, tri tién ludng huu, do mét Nude ky két hodc
mit cd quan chinh quyén co s6 hay chinh quyén dia phudng cia
Nuée @6 tra cho mot cd nhan d6i véi viec phuc vu cho Nha nudc
hoic chinh quyén cd s6 hay chinh quyén dia phuong d6 s& chi bi
d4nh thué d Nudc do.

b. Tuy nhién khodn ti€n céng lao dong nay sé chi bi danh thu& ¢ Nudc
ky k&t kia néu viéc phuc vu nay duge thyc hién tai Nuéc kia va néu
cd nhén nay la ddi tugng cu tri cia Nudc kia, ddng thoi:

(i) 1a d6i twgng mang quéc tich cia Nudc kia; hodc

(i) khoéng trd thanh d6i tugng cu tri cia Nudc kia chi don thudn
vi thuc hién nhiing cong viéc trén.

2/a.Bit ky khoan tién luong huu nao do mot Nudc k¥ két, mot chinh
quyén cd s6 hodc mét co quan chinh quyén dia phuong cia Nudc 46
hodc do cdc quy cta nhitng cd quan nay lap ra tra cho mdt c4 nhan
d6i véi cdc cdng viéc phuc vu cho Nha nudc hodc cdc ¢d quan chinh
quyén co sé hay chinh quyén dia phuong tai Nudc d6 sé chi bi
ddunh thué ¢ Nudc do.
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b. Tuy nhién, nhitng khoan tién luong huu nay sé chi bi ddanh thué'f'j
Nutc ky k&t kia néu cd nhdn nay la ddi tugng cu tri va la 4ol
tugng mang qudc tich cia Nudc ky két kia.

Cé4c quy dinh cta Diéu 15, 16, va 18 sé 4p dung 461 véi nhitng khoan
tién cong lao dfng va luong huu d6i v6i cdc cdng viée lién quan dén
mdt hoat ddng kinh doanh dugc tién hanh bdi mét Nudc ky két hoéc co
quan chinh quyén co sd hodc chinh quyén dia phuong cua Nudc do.

DPIEU 20

SINH VIEN VA THUC TAP SINH

Nhitng khoan ti€én ma mdt sinh vién hay thuc tip sinh nhian dugc dé
trang trai cdc chi phi sinh hoat, hoc tdp hay d3o tao ma ngudi sinh
vién hay thyc t4p sinh nay ngay trudc khi dén mot Nude ky két dang
va 12 nguoi cu tri caa Nude ky két kia va hién c6 mit tai Nude thu
nh&t chi v6i myc dich hoc tdp hay ddo tao, sé khong bi dénh thué tai
Nudc thit nh4t, véi diéu kién nhitng khodn tién d6 ¢6 ngudn géc tit bén
ngoai Nudc nay.

PIEU 21

TAI SAN

Tai san 12 mét bat dong san néu tai Diéu 6 do mot ddi tugng cu tri cta
mdt Nude k¥ k&t s6 hitu va bat dong san dé nim tai Nude k¥ két kia co
thé bi d4nh thué tai Nudc kia.
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Tai san 1a dong san hinh thanh nén mot phan tai san kinh doanh cta
mdt cd sd thudng tri ciia mét xi nghiép cta mdt Nude ky két co tai
Nudc ky két kia hay 1a dong san thudc mét co sé ¢6 dinh cia mét déi
tugng cu tri cia mot Nudc ky két co tai Nude ky két kia dé thuc hién
c4c hoat dong dich vu cd4 nhan doc lap c6 thé bi ddnh thué tai Nudc
kia.

Tai san 1a tau thiy va mdy bay do mot xi nghlep ciia mdt Nude ky két
diéu hanh trong hoat dong van tai qudc t& va tai sdn 1a dng sidn lién
quan d&n hoat dong ctia tau thiy va mdy bay dé6 sé& chi bi ddnh thué
tai Nudc do.

ki

T4i ca cde phan tai sdu khac cda mot ddi tugng cv tra cla mdt Nude &
két sé& chi bi ddnh thué tai Nuac doé.

o,
L.

PILU 22

CAC BIEN PHAP XOA BO VIEC PANH THUE HAI LAN
Tai Viét nam, viéc d4nh thué hai 14n s& duge x6a bd nhu sau:

Khi mgt déi tugng cu tri ciia Viét nam c6 thu nhép hay sd hitu c4c loai
tai sdn ma theo nhitng quy dinh tai Higp dinh nay cé thé bj danh thué
tai Thuy si, Viét nam s& cho phép:

a) tri vao s thué tlnh trén thu nhép caa d6i tugng cu tri d6 mot
khoan tién bang s6 thué thu nhép nép tai Thuy si;

b) trit vao sd thue tinh trén tai sédn cta déi tugng cu tri d6 mot khoan
tién bang s6 thué tai san njp tai Thuy si.
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Tuy nhién, so thué& duge kh4u trit néu trén trong ca hai trudng hgp
sé khéng vugt qua phan thué thu nhip hay thué tai san Viét nam
dude tinh trude khi cho phép khiu tri, tiy ting trudng h¢p, phan
b cho khoan thu nhap hay tai san bj danh thué tai Thuyy si.

Tai Thuy si, viéc ddnh thué hai 14n sé dudc x6a bd nhu sau:

Khi mot d6i tugng cu tri cta Thuy si ¢6 thu nhip hay sd hitu tai san
ma theo cdc quy dinh ctia Higp dinh nay c6 thé bi ddnh thué tai Viét
nam, Thuy si s&, tudn theo cdc quy dinh tai diém 2.2, mién thué& cho
thu nhap hay tai sin d6 nhung trong khi tinh thué trén phan thu
nhap hay tai sin con lai clia ddi tugng cu tra d6, c6 thé 4p dung thué
sudt 18 ra duge 4p dung néu khéng 4p dung mi&n thué cho phdn thu
nhép hay tai sdn thyc duge mién thué&. Tuy nhién, khi thu nhip hay
11 tite do mét xi nghiép 1a d6i tugng cu tri cia Thuy si thu duge tir cdce
ngudn tai Viét nam ma theo khodn 5 Diéu 13 phai chiu thué tai Viét
nam, thué Thuyy si dugc 4p dung trén thu nhdp hay 10i titc d6 sé duge
giam di mot nia.

Khi mét d6i tugng cu tri clia Thuy s nhan dugc tién 13i ¢d phan, ldi ti
tién cho vay hay tién ban quyén ma cin cit vao cdc quy dinh tai Diéu
10, 11 hay 12, c6 thé bi ddnh thué tai Viét nam, Thuy si s& cin ci vao
yeu ciu cho phép ddi tugng cu tri d6 dude gidm thué. Khoan thué dudc
gidm cé thé bao gém:

a) s8 thu€ dugc khdu trit vao thué& thu nhap cia d6i tugng cu trd dé
bing s6 thué thu ta1 Viét nam theo cdc quy dinh tai Diéu 10, 11
hay 12, tuy nhién, s6 thué& khau trit sé khong vigt qud phdn thué
Thuy si dugc tmh truse khi cho phép khiu trv, tuong Ung véi
khoén thu nhip ¢6 thé chju thué tai Viét nam; hay

b) mdt khoan tién thu& Thuy si tron géi duge gidm; hay

c¢) s6 thué duge mién mét phan tai Thuy si d01 véi c4c khoan tién cd
phdén, 14i ti tién cho vay hay tién ban quyén, trong moi tmdng hgp
it nh&t bao gém s6 thu& 4p dung tax Viét nam trén tdng s6 tién 1ai
c¢d phin, 1ai ti tién cho vay hay tién ban quyén.

Thuy si sé xac dinh mic giam thué€ duge 4p dung va quy dinh tha
tuc theo cdc quy dinh cua Thuy si vé viéc thuc hién cdc hiép dinh
qudc t& ciia Lién bang Thuy si nhim trdnh d4dnh thué hai lan.
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Khi mét d6i tugng cu tri cia Thuy si nhan duge cdc khoan tién lai cd
phin, 13i ti tién cho vay hay tién ban quyén ma theo cdc luat thué cia
Viét nam c6 thé bi d4nh thué theo thué& suit bing hay cao hon thue‘f
sudt quy dinh tai cdc khodn 2 cia DPiéu 10, 11 hay 12, nhung dé
khuyén khich ph4t trién kinh t& tai Vidt nam cdc khoan thu nhép dé
dudc mién thué tai Viét nam hay chju muc thué sudt thip hon thué
sudt quy dinh tai cdc khodn 2 cia Diéu 10, 11 hay 12, Thuy si c¢6 thé
theo yéu cdu, s& cho phép d6i tugng cu tri d6 dudc khdu trw, trong
pham vi d8i tugng d6 dugc hudng, mét s6 tién bing s6 thué ma theo
cdc quy dinh tai Hiép dinh nay cé thé duge 4p dung tai Viét nam.
Trong trudng hdp tién lai ¢6 phdn khodn thué dugc gidm sé chi 4p
dung néu tién 14i ¢d phdn khong dugc midn thué Thuy si theo quy dinh
tai diém 2.4 cua Diéu nay.

Mot cong ty 1a d6i tugng cu trd cia Thuy si va cong ty d6 nhan dudgc
tién 1ai ¢6 phdn tit mét cong ty 13 d6i tugng cu tri cna Viat nam, trong
khi x4c dinh s3 thu& Thuy si d6i véi sd tién 1di ¢ phdn dé, ciing sé
duge hudng gidm thué bang muc gidm thué 4p dung cho mét céng ty
néu cong ty tra tién 1ai ¢ phan 1a d6i tugng cu tri ciia Thuy si.

PIEU 23

KHONG PHAN BIET BOI XG

Nhiing d6i tugng mang quéc tich cia mot Nudc ky kat sé khéng phai
chiu tai Nuéc ky két kia bt ky hinh thitc thué nao hay b4t ky yéu cdu
nao lién quan dén hinh thic thué d6 khic véi hay ning hon hinh thitc
thu& va cdc yéu cdu lién quan hién dang va co thé dp dung cho c4c déi
tugng mang qudc tich ciia Nudc ky két kia trong cing nhitng hoan
canh nhu nhau.

Thué& 4p dung d6i v6i mot co sd thudng trd clia mot xi nghiép cia mdot
Nugce ky két dat tai Nude ky két kia sé khong kém thuan 1¢i hon thud
ap dung ddi vdi cdc xi nghiép cia Nudc ky két kia cing thuc hién
nhitng hoat déng tuong tu. Quy dinh nay sé khéng dugc giai thich 1a
buge mdt Nude ky két cho phép cic d6i tugng cu tri cha Nude ky két




3/

4/

5/

6/

7/

26

kia dugc hudng bat ky khoan mién thu cd nhan, khoan mién thué& va
giam thué& ma Nuéc dé gianh riéng cho cdc doi tugng cu tri cua Nude
minh trong qué trinh tinh thué trén co sé tu cdch dan sy va cdc nghia
vy gia dinh.

Tri trudng hgp 4p dung cédc quy dinh tai Diéu 9, khodn 7 Diéu 11 hay
khoan 4 Diédu 12, 1di ti tién cho vay, tién ban quyén va cdc khoan
thanh todn khédc do mét xi nghiép ciia mot Nude ky két tra cho déi
tugng cu trd caa Nude ky két kia, trong khi x4dc dinh cdc khoan lgi tic
chiu thu& cua xi nghiép d6 s& dugc trit vao chi phi theo cing c4c didu
kién néu nhu c4c khoan tién d6 dudc tra cho ddi tugng cd tri cua Nude
thit nhat.

Céc xi nghiép cia mdt Nubc ky két co toan bd hay mét phan von do
mét hay nhidu d8i tugng cu tri cua Nude ky két kia kidm soat hay 56
hitu tryc ti€p hay gidn tiép, sé khoéng phai chiu tai Nudc thit nhat bat
ky hinh thitc thué hay yéu cdu lién quan dén hinh thic thué dé khic
véi hay ndng hdn hinh thic thué va nhitng yéu ciu lién quan dugc 4p
dung cho cdc xi nghiép tudng tu khédc ciia Nude thi nhat.

Nhiing quy dinh tai khodn 2 va 4 cta Diéu nay sé khéng 4p dung déi
vdi thud chuyén l¢i nhuan cia Viét nam ma trong moi trudng hop loai
thué nay s& khong vugt qua 10 phdn triam téng s6 Igi nhuan chuyén ra
nudc ngoai, va khong 4p dung d6i véi chinh séch thué Viét nam d6i véi -
céc hoat ddng san xu4t ndng nghiép.

Khéng c6 ndi dung nio tai Diéu nay dudc giai thich 1a budc mdt Nudc
ky ké&t phai cho c4 nhan khéng cu tri tai Nuge d6 duge hudng bt ky
khodn mién thu c4 nhan, khoan midn thué va giam thu& ma Nudc d6
cho ¢4 nhén cu tri tai Nuéc minh duge hudng.

Nhiing quy dinh cia Diéu nay sé& chi 4p dung ddi véi céc loai thué chiu
su diéu chinh cta Hiép dinh nay.
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DIEU 24

THU TUC THOA THUAN SONG PHUONG

Trudng hgp mét d6i tugng nhan th4y ring viéc gidi quyét cia mot hay
cd hai Nugc ky két 1am cho hay sé lam cho dsi tugng d6 phai nép thué
khéng ding theo nhitng quy dinh cua Hiép dinh nay, luc d6 dsi tugng
nay cé thé giai trinh trudng hdp cua minh véi nha chic trich cé thim
quyén cua Nudc ky két noi di tugng do dang cu tri hay cia Nuéc ky
k&t ndi ddi tugng d6 mang quée tich néu trudng hop cia dsi tugng d6
thudc khodn 1 Diéu 23, ric dix trong cdc lugt trong nudc cia hai Nuge
ky két da quy dinh nhiing ché dd xu 1y khifu nai. Trudng hop d6 phai
dugc gidi trinh trong thdi han 3 nam k& tit 14n thong bdo gidi quyét
d4u tién d4n dén hinh thdc thud dp dung khdng ding véi nhitng quy
dinh cha Hiép dinh.

Nha chdc trach c6 thdm quyén sé c§ géng, n&u nhu viéc khisu nai Ia
hgp 1y va néu ban than nha chic trich dé khéng thé di dén mot giai
phép théa ddng, phéi hop véi nha chic trich ¢6 thim quyén ciia Nude
ky k&t kia dé cung gidi quyst trudng hgp khiéu nai bing théa thuan
chung, nhim muyc dich trdnh d4nh thué khéng phu hgp véi ngi dung
cia Hiép dinh nay.

Nha chitc trich c6 thdm quyén cia hai Nugc ky két s& cd ging gidi
quyét bing théa thusn chung moi khé khin hay vuéng mic nay sinh
trong qu4 trinh giai thich hay 4p dung Hiép dinh nay. Nha chic trdch
¢6 tham quyén ciia hai Nuéc cling c6 thé trao ddi véi nhau nhim xéa
bd viéc danh thué hai l14n trong cdc trudng hgp khong dudc quy dinh
tai Hiép dinh.

Nha chite trich cé tham quyén ctia hai Nude k§ két cé théd truc tiép
théng bdo cho nhau véi muc dich nham dat dugc mét thoa thuan theo
néi dung cta nhitng khodn trén ddy. C4c nha chiic trach c6 thim
quyén théng qua trao déi sé xay dung cdc thi tuc, bién phédp va ky
thuat thich dng song phuong dé thyc hién tha tuc théa thuin song
phudng quy dinh tai Didu nay.
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DPIEU 25

CAC VIEN CHUC NGOAI GIAO VA LANH SU

Khéng néi dung nao trong Hiép dinh nay sé anh hudng dén nhitng wu
dai vé thué cia c4c vién chiic ngoai giao hodc vién chic lanh sy theo
nhitng nguyén tic chung cha luit phdp qudc t& hay nhitng quy dinh
trong cdc hiép dinh dic biét.

PIEU 26

HIEU LUC

Tung Nudc ky két sé thong bdo cho Nudc ky k&t kia viéc hoan thanh
cic tha tuc cdn thiét theo luit ciia Nudc minh dé Higp dinh nay c6
hidu lyc. 30 ngay sau thdi diém théng bdo sau cing Hiép dinh sé c6
hiéu luc va s& dugc 4p dung:

()  trong trudng hgp cdc khoan thué kh4u trit tai gdc, 61 voi cde
khodn tién dugc chi trd ké tit ngay 1 thang 1 nam duong lich
ti€p sau nam Hiép dinh ¢6 higu luc;

(ii) trong trudng hop cdc khodn thu& khic, d6i véi céc loai thué&
dugc dp dung trong céc giai doan tinh thué bit ddu ti ngay 1
thdng 1 nam duong lich ti€p sau nam Hiép dinh c6 hidu hyc.
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KT THOC

Hiép dinh nay sé tidp tuc c6 hiéu luc vo thoi han, nhung ting Nudc ky
két c6 thé gilti cho Nuédc ky két kia qua céc dudng ngoa1 giao, vin ban
két thic H1ep dinh truge hay trong ngay 30 thdng 6 cia bat ky nam
duong lich nao va trong truong hgp dé, Hiép dinh sé hé&t hiéu luc thi
hanh:

() trong trudng hdp cédc loai thué kb&u trir tai gdc, d6i vdi cac
khoan tién chi trd ké tir ngay 1 thdng 1 nam duong lich tiép
sau niam gui thong bdo két thuc;

(ii) trong trudng hgp cdc loai thu& khac, ddi vdi céc loai thud 4p
dung trong cic giai doan tinh thu& bt ddu tit ngay 1 thang 1
cua nam dudng lich ti€p sau nam giti théng bao két thic.

D& lam bing nhitng nguoi dude Gy quyén dudi day da ky vao Hiép dinh nay.

Higp dinh lam thanh hai ban tai H&nd ngay 06.thdng..5.nam mot
nghln chin trdm chin mudi sdu méi ban gém céc thd tiéng Viét, tiéng Anh va
tleng Dic, t4t ca cdc vin ban déu cb gla tri ngang nhau. Trudng hdp cod sy
giai thich khéc nhau giita céc van ban tiéng Viét va tiéng Diic, ban tiéng Anh
s€ c6 gid tri quyét dinh./.

TM.CHINH PHU TM.HOI D(‘SNG
NUOC CONC IO XA 1O CHIY Num\ LiEN DANG THUY &

VIET NAM / //L.o_»_.‘; e,

19 frtemy L5 Tac ebuinks
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CIINT DI NUGC CONG TIOA XA TIO! CIN NGHIA VIET NAM
VA

O DONG LN DANG THIUY ST

ba thda thuan, tai thoi diém k¢ ket tz_li.j.(miré"ngﬁy 06 thang .2...nam mot

nghin chin trim chin muoi sau Hi¢p dinb tranh danh thu¢ hai 1dn d6i véi cac loai

thue danh vao thu nhap va (ai san, nhiing quy dinh sau day s& 1a mot bo phan cau
thanh cia Higjp dinh noi tren:

1. Lién quan dén Piéu 5:

V& di€m (a) va (b) tai khodn 4 Didu 5 vi¢c duy tri mot kho hang hoa hoic tai
sdn d€ giao hang hoac duy tri cic phuong tien ding dé giao hang héa va (i san
duge hiéu 1a s& khong duogc (a0 nén mot co' s& thuong i khi nhimg diéu kién neu
tai di€m (b) khodn 5 tai Diéu dé khong duge thda min.

2. Lién quan dén Piéu 7:

Trong trudng hop c6 su t6 chirc gian lan khodn 1 Diéu 7 duoc hiéu 1a ciing
s€ 4p dung néu xi nghiep ban hang h6a hay 1ai sdn hay thuc hi¢n kinh doanh ciing
loai hay twong tu nhu hang h6a ban ra hay hoat dong kinh doanh do co s& thudmg
trit thuc hién néu c6 thé chitmg minh ring co s& thudng trt d6 giit vai ro quyét dinh
trong cac hoat dong dé.

3. Lién quan dén Diéu 12:

Khodn 3 dugc hiéu 1a cic khodn tién r3 cho céc dich vu k¥ thuat, khoa hoc
hay dia chat nhu tién trd cho cac cong viee phan tich hay nghien ctru dac biet cb
tinh chat khoa hge, dja chat hay ky thudt, ten trd cho céc dich vy co khi dic bier,
hay tra cho cc dich vu 1r vah hay tham kho ¥ kién s& khong duoc coi 1a 1ién tra
cho thong tin lien quan dén kinh nghiém cong nghicp, thwong mai hodc khoa hoc.
Trong trudng hop dé nhitng quy dinh tai biéu 7 hay Biéu 14 tiy timg truomg hop,
s€ dugc ap dung.




4. Lién quan dén Didu 22:

T "mirc giam (hu€” diung tai khodn 2.4 bao gom khodn thu¢ Thuy si duge
gidm dai voi lgi e chia cong 1y 1y Ie twong duong vdi i sd gitra thu nbap rong tren
phin tham gia von voi ty ¢ 1on (duge dinh nghia trong tudt thu¢ cia Thuy si) va
10ng sG loi tirc rong. DSi véi thud trye thu Lien bang ch€ do gidm thu€ dugc ap
dung cho phdn gbp von i thidu 20 phén tram hay 2 trieu Phring Thuy si.

5. Lién quan dén biéu 23:

Khong c6 noi dung nao neu tai Diéu 23 s& dugc gidi thich bugc Vit nam
cho mot co s& thidng tri (ai Vit nam cda mot xi nghi¢p Thuy si hay cho mot xi
nghiep Vigt nam cd von thitge s hiiu i0an bo hay mot phdn, hay tryc 1iep hoic gian
ti€p chiu su ki€m sodt ctia mot hay nhiéu ddi lugng cu trll clia Thuy si duge hudng
bat ky wu dii ddu o ma Viét nam 4p dung cho cic xi nghiep Viét nam khac cd xem
xét dén nhitmg diéu kien dic biet quy dinh tai Luat Pau Tu Nuéc ngoai tai Viét nam
1987 dugc stra doi trong timg ky thdi gian.

Nghi dinh thw dugc am thanh hai bin tai Ka ndi ngiy 06 thang § nam
mot nghin chin trim chin muoi siu bing cac thir tiehg Viet, tieng Dic va tigng Anh,
tat cd cdc van ban déu cb gié tri ngang nhau. Trudng hop c6 su gidi thich khac nhau
gifia ban ti€ng Viet va tieng Diic, ban tieng Anh s& cb gia tri quyeét dinh./.

THAY MAT - THAY MAT

CHINH DT NUGC CONG IIOA XA 1O Cnill NGITA OT DONG LIEN BANC
VIET NAM THUY &7

S K




B TAI CHINH
NUGC CONG HOA XA HOI CHU NGHiA
VIET NAM

[Tanaoi, 6th May, 1996.
Excellency,

[ acknowledge receipt of Your Excellency’s fetter of today's date which
reads as follows:

"Referring to the Agreement between the Swiss Federal Council and the
Government of the Socialist Republic of Vietnam for the avoidance of
double taxation with respect to (axes on income and on capital which was
signed today, I have the honour to inform you that according to the Swiss
policy on exchange of information. Switzerland is prepared to exchange
under the Agreement such informaiion (being information which is at i(s

™ disposal under its taxation laws in the normal course of administration) as
is necessary for carrying out the provisions of {he present Agreement in
refation to ihe taxes which are the subteci of the Agrecment. It is
understood that any information so cxchanged shall be treated as secret by
the competent authority of Vietnam and shall not be disclosed to any
persons other than those concerned with the assessment or collection of or
the dctzrmination of appeals i relation to the taxes covered by this
Agreement. Switzerland will not exchange information which would
disclose any (rade. business, industrial or professional secret or trade
process. Besides, Switzerland is not prepared to carry out administrative
measures at vartance with the regulations and practice of Switzerland or
Vietnam or which would be contrary fo the sovereignty, security or public
policy of Switzerland or 1o supply particulars which are not procurable
under the Swiss legislation or that of Vietnam. "

™~ [ confirm the understandings contained in Your Excellency’s letter, on
behalf of the Government of the Socialist Republic of Victnam.,

[ avail myself of this opportunity (0 renew (o Your Exccllency the
assurances of my highest consideration.

FORTHE GOVERNMENT OF
THESOCIALIST REFUBLIC OF VHITNAM
/

v

/'/_\
Mr JURG LEUTERT ’ /
Ambassador Ixtraordinary
and Plenipotentiary of ;
the Swiss Federal Councit — -
in Vietham. HoO 1§
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Hanoi, May 6, 1996
Excellency,

Referring to the Agreement between the Swiss Federal Council and the
Government of the Socialist Republic of Vietnam for the avoidance of double
taxation with respect to taxes on income which was signed today, I have the
honour to inform you that according to the Swiss policy on exchange of
informatic.u, Switzerland is prepued to exchange under the Agreement such
information (being information which is at its disposal under its taxation laws in
the normal course of administration) as is necessary for carrying out the provisions
of the present Agreement in relation to the taxes which are the subject of the
Agreement. It is understood that any information so exchanged shall be treated as
secret by the competent authority of Vietnam and shall not be disclosed (o any
persons other than those concerned with the assessment or collection of or the
determination of appeals in relation to the taxes covered by this Agreement.
Switzerland will not exchange information which would disclose any trade,
business, industrial or professional secret or trade process. Besides, Switzerland is
not prepared to carry out administrative measures at variance with the regulations
and practice of Switzerland or Vietnam or which would be contrary to the
sovereignty, security or public policy of Switzerland or to supply particulars which
are not procurable under the Swiss legislation or that of Vietnan.

[ avail myself, Excellency, this opportunity to renew to You the assurance of my

highest consideration.
/ %—LLJ._ 4'_ ya

Jirg Leutert

H.E. M. Ho Te
Minister of Finance

Ministry of Finance of
the Socialist Republic of Vietnam

Hanoj




AGREEMENT
BETWEEN
THE GOVERNMENT OF THE SOCIALIST REPUBLIC OF VIETNAM
AND
THE SWISS FEDERAL COUNCIL
FOR
THE AVOIDANCE OF DOUBLE TAXATION
WITH RESPECT TO TAXES

ON INCOME AND ON CAPITAL




hel

The Government of the Socialist Republic of Vietnam
and
the Swiss Federal Council

Desiring to conclude an Agreement for the avoidance of double taxation with respect to
taxes on income and on capital

Have agreed as follows:

ARTICLE 1

Personal Scope

This Agreement shall apply to persons who are residents of one or both of the
Contracting States.

ARTICLE 2

Taxes Covercd

This Agreement shall apply to taxes on income and on capital imposed on behalf of a

Contracting State or of its political subdivisions or local authorities, irvespective of the
manner in which they are levied.

There shall be regarded as taxes on income and on capital all taxes imposed on total
income, on total capital, or on elements of income or of capital, including taxes on gains
from the alienation of movable or immovable property, (axes on the total amounts of
wages or salaries paid by enterprises as well as taxes on capital appreciation.

The existing taxes to which the Agreement shall apply are:

(a) in Vietnam:

Q) the personal income tax;
(i) the profit tax; and
(iti)  the profit remittance tax:

( hereinafter referred to as "Viethamese tax");




(b) in Switzerland:
the federal, cantonal and communal taxes

(1) on income (total income, earned income, income from capital, industrial and
commercial profits, capital gains and other items of income); and

(ii) on capital (total property, movable and immovable property, business assets, paid-
up capital and reserves, and other itcms of capital);

(hereinafter referred to as "Swiss tax").

-~ 4. The Agreement shall also apply to any identical or substantially similar taxes which are

imposed after the date of signature of (his Agreement in addition to, or in place of, the

existing taxes. The competent authorities of the Conlracting States shall notifv cach ather

of substantial changes which have been made in their respective taxation laws.

ARTICLE 3

General Definitions

For the purposes of this Agreement, unless the context otherwise requires:

(a) the term "Vietnam" means the Socialist Republic of Vietnam; when used in a
geographical sense, it means all its national territory, including its territorial sea and
any area beyond and adjacent to its territorial sea, within which Vietnam, by
Vietnamese legislation and in accordance with international law, has sovereign rights
of exploration for and exploitation of natural resources of the seabed and its subsoil
and superjacent watermass:

(b) the term "Switzerland” means the Swiss Confederation;

(c) the terms "a Contracting State” and "the other Contracting State” mean Vietnam or
Swilzerland as the coniext requires;

(d) the term "person” includes an individual, a company and any other body of persons;

(e) the term "company"” means any body corporate or any entity which is (reated as a
body corporate for tax purposes;




(f) the terms "enterprise of a Contracting State" and "enterprise of the other Contracting
State” mean respectively an enterprise carried on by a resident of a Contracting State
and an enterprise carried on by a resident of the other Contracting State;

(g) the term "national” means:

6)) any individuals possessing the nationality of a Conltracting State; or

(i)  any legal person, partnership and association deriving its status as such
from the laws in force in a Contracting State;

(h) the term "international traffic” means any transport by a ship or aircraft operated by
an enterprise of a Contracting State, except when the ship or aircraft is operated
solely between places in the other Contracting State: and

(1) the term “ceinpetent authority™ means:

(1) in the case of Vietnam, the Minister of Finance or his authorized
representative; and

(i) in the case of Switzerland, the Director of (he Federal Tax
Administration or his authorized representative.

As regards the application of the Agreement by a Contracting State, any term not defined

therein shall, unless the context otherwise requires, have the meaning which it has under
the law of that State concerning the taxes to which the Agreement applies.

ARTICLE 4
Resident
For the purposes of this Agreement, the term "resident of a Contracting State" means any
person who, under the laws of that State, is liable to tax therein by reason of his domicile,

residence, place of managemeni or any oiher criterion of a similar nature.

Where by reason of the provisions of paragraph 1 an individual is a resident of both
States, then his status shall be determined as follows:

(a) he shall be deemed to be a resident of the State in which he has a permanent home
available to him. If he has a permanent home availabie to him in both States, he shall
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be deemed to be a resident of the State with which his personai and economic
relations are closer (centre of vital interests);

(b) if the Contracting State in which he has his centre of vital interests cannot be
determined, or if he has no permancnt home available 10 him in cither State, he shall

be deemed to be a resident of the State in which he hias an habitual abode;

(c) if he has an habitual abode in both Statcs or in neither of them, he shall be deemed (o
be a resident of the State of which he is a national;

(d) if he is a national of both States or of neither of them, the competent authorities of the
Contracting States shall settle the question by mutual agreement.

Where by reason of the provisions of paragraph 1, a person other than an individual is a
resident of both Contracting States, then it shall be deemed (o be a resident of the State in
which its place of effeciive management is situated.

ARTICLE 5
Permancnt Establishment

For the purposes of this Agreement, the term "permanent establishment” means a fixed

place of business through which the business of the enterprise is wholly or partly carried
on. '

The term "permanent establishment" includes especially:
(a) a place of management;

(b) a branch;

(c) an office;

(d} a factory;

(e) a workshop;

(D) a mine. an oil or gas well, a quarry or any other place of extraction of natural
resources.




The term "permanent establishment” likcwise encompasses:

(a)

(b)

a building site, construction, assembly or installation project or supervisory aclivilies
in connection therewith, but only where such site, project or activities continue for a
period of more than six months;

the fumnishing of services, including consuitancy services, by an enterprise through
employees or other personnel engaged by the enterprise for such purpose, but only
where activities of that nature continue (for the same or a connected project) within
the country for a period or periods aggregating more than six months within any 12-
month period.

Notwithstanding the preceding provisions of this Article, the term "permanent
establishment” shall be deemed not 10 include:

(@)

(b)

(c)

(d)

(e)

)

the use of facilities solely for the purpose of storage or display of goods or
merchandise belonging to the enterprise;

the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of storage or display;

the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of processing by another enterprise;

the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information for the eaterprise;

the maintenance of a fixed place of business solely for the purpose of carrying on, for
the enterprise, any other activity of a preparatory or auxiliary character;

the maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs (a) (o (e), provided that the overall activity of the fixed
place of business resulting from this combination is of a preparatory or auxiliary
character.

Notwithstanding the provisions of paragraphs 1 and 2, where a person - other than an
agent of an independent status (o whom paragraph 7 applies - is acting in a Contracting
State on behalf of an enterprise of the other Contiacting State, that enlerpuise shail be
deemed to have a permanent establishment in the first-mentioned Contracting State in
respect of any activities which that person undertakes for the enterprise, if such a person:

(a)

has and habitually excrcises in that State an authority to conclude contracts in the
name of the enterprise. unless the activities of such person are limited to those
mentioned in paragraph 4 which, if exerciscd through a fixed place of Lusiness,




would not make this fixed place of business a permanent establishment under the
provisions of that paragraph: or

(b) has no such authority, but habitually maintains in the first-mentioned State a stock of
goods or merchandise from which he regularly delivers goods or merchandise on
behalf of the enterprise.

Notwithstanding the preceding provisions of this Article, an insurance enterprise of a
Contracting State shall, except in regard (o re-insurance, be deemed to have a permanent
establishment in the other Contracting State if it collects premiums in the territory of that
other State or insures risks situated therein through a person other than an agent of an
independent status to whom paragraph 7 applies.

An enterprise of a Contracting State shall not be deemed to have a permanent
establishment in the other Contracting Stale merely becanse it carries on business in that
State through a broker, general comnussion agent vt any other agent of an independent
status, provided that such persons are acting in the ordinary course of their business.
However, when the activilies of such an agent are devoted wholly or almost wholly on
behalf of that enterprise, he will nol be considered an agent of an independent status
within the meaning of this paragraph.

The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which
carries on business in that other State (whether through a permanent establishment or

otherwise), shall not of itself constitute either company a permanent establishment of the
other.

ARTICLE 6

Income from Immovable Property

Income derived by a resident of a Contracting State from immovable property (including

income from agriculture or forestry) situated in the other Contracting State may be taxed
in that other State.

The term "immovable property” shall have the meaning which it has under the law of the
Contracting State in which the property in question is situated. The lerm shall in any case
include property accessory to immovable property, livestock and equipment used in
agriculture and forestry, rights to which the provisions of general law respecting landed
property apply, usufruct of immovable property and rights to variable or fixed payments
as consideration for the working of, or the right to work, mineral deposits, sources and
other natural resources; ships and aircraft shall not be regarded as immovable property.




The provisions of paragraph 1 shail apply to income derived from the direct use, letting,
or use in any other form of immaovable property.

The provisions of paragraphs | and 3 shall also apply to the income from immovable
property of an enterprise and to income from immovable property used for the
performance of independent personal services.

ARTICLE 7

Business Profi(s

The profits of an enterprise of 3 Counltracting State shall be taxable only in that State
unless the enterprise carries on bLusiness in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits of the enterprise may be taxed in the other State but only so much of
them as is attributable to that permanent establishment.

Subject to the provisions of paragraph 3, where an enterprise of a Contracting State
carties on business in the other Conlracting State through a permanent establishment
situated therein, there shall in each Contracting State bLe attributed to that permanent
establishment the profits which it might be expected to make if it were a distinct and
separate enterprise engaged in the same or similar activities under the same or similar
conditions and dealing wholly independently with the enterprise of which jt is a
permanent establishiment. ' '

In determining the profits of a permanent establishment, there shall be allowed as
deductions all expenses which are ef] fectively incurred for the purposes of the business
carried on by the permanent establishment, including executive and general
administrative expenses which would be deductible if the permanent establishment were
an independent enterprise, in so far as they are reasonably ailocable to the permanent
establishment, whether incurred in (he Contracting State in which the permanent
establishment is situated or elsewhere.

No profits shall be attributed to a permanent establishiment by reason of the mere
purchase by that permanent establishment of goods or merchandise for the enterprise.

Insofar as it has been customary in a Contracting State to determine the profits to be
attributed to a permanent establishment on the basis of an apportionment of the total
profits of the enterprise to its various parts, nothing in paragraph 2 shall preciude such
Contracting State from determining the profits 1o be taxed by such an apportionment as
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may be customary; the method of apportionment adopted shall, however, be such that the
result shall be in accordance with (he principles contained in this Article.

For the purposes of the preceding paragraphs, the profits to be attributed to the permaneut
establishment shall be determined by the same method year by year unless there is good

and sufficient reason to the conlrary.

Where profits include items of income which are dealt with separately in other Articles of

this Agreement, then the provisions of those Articles shall not be affected by the

provisions of this Article.

ARTICLE 8
Shipping and Air Transport
Profits derived by an enterprise of a Conlracting State from the operation of ships or
aircraft in international traffic shall be taxable only in that Contracting State.

The provisions of paragraph | shall also apply to profits from the participation in a pool,
a joint business or an international operating agency.

ARTICLE 9

Associated Enterprises

Where

(a) an enterprise of a Contracling State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State, or

(b) the same persons participate directly or indirectly in the management, control or
capital of an enterprise of a Contracting State and an enterprise of the other
Contracting State,

and in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have
acciued to one of the enterprises, hut, by the reason of those conditions, have not so
accrued, may be included in the profits of that enterprise and taxed accordingly.
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ARTICLE t0

Dividends

Dividends paid by a company which is a resident of a Contracting State to a resident of
the other Contracting State may be taxed in that other State.

However, such dividends may also be taxed in the Contracting Slate of which the
company paying the dividends is a resident and according to the laws of that State, but i(
the recipient is the beneficial owner of (he dividends the tax so charged shall not exceed:

(a) 7 per cent of the gross amount of the dividends, if the beneficial owner is a company
(other than a partnership) which helds directly at least 50 per cent of the capital of
the comjpany paying the dividends;

(b) 10 per cent of the gross amount of the dividends, if the beneficial owner is a company
(other than a partnership) which halds directly at least 25 per cent but less than 50
per cent of the capital of the company paying the dividends:

(c) 15 percent of the gross amount of the dividends in all other cases.

The competent authorities of the Contracting States shall by mutual agreement seitle the
mode of application of these limitations.

This paragraph shall not affect the taxation of the company in respect of the profits out of
which the dividends are paid.

The term "dividends” as used in this Arlicle means income from shares or other rights,
not being debt-claims, participating in profits, as well as income from other corporate
rights which is subjected to the same taxation treatment as income from shares by the
laws of the State of which the company making the distribution is a resident.

The provisions ‘of paragraphs 1 and 2 shall not apply if the beneficial owner of the
dividends, being a resident of a Contracting State, carries on business in the other
Contracting State of which (e company payisg ihe dividends is a resident, through a
permanent establishment situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the holding in respect of which
the dividends are paid is effectively connected with such permanent establishment or
fixed base. In such case. the provisions of Article 7 or Article 14, as the case may be,
shall apply.
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Where a company which is a resident of a Contracting State derives profits ot income
from the other Contracting State, that other State may nol impose any lax on the
dividends paid by the company, except insofar as such dividends are paid to a resident of
that other Contracting State or insofar as the holding in respect of which the dividends are
paid is effectively connected with a permanent establishment or a fixed base situated in
that other State, nor subject the company's undistributed profits to a tax on the company's
undistributed profits, even if the dividends paid or the undistributed profits consist wholly
or partly of profits or income arising in that other State. Nothing in this paragraph shail be
construed as preventing a Contracting State from imposing income tax, according to the
laws of that State, on profits remitied from, or disposed out of, that Contracting State
made by a permanent establishment situated therein.

ARTICLE 11

Interest

Interest arising in a Contracting State and paid to a resident of the other Contracting State
may be taxed in that other State.

However, such interest may also be taxed in the Contracting State in which it arises and
according to the laws of that State, but if the recipient is the beneficial owner of the
interest the tax so charged shall not exceed 10 per cent of the gross amount of the interest.

The competent authorities of the Contracting States shall by mutual agreement settle the
mode of application of this limitation.

Notwithstanding the provisions of paragraph 2,

a) interest arising in Vietnam and derived by a financial institution which is a resident
of Switzerland with respect to loans guaranteed or insured or financed by the Swiss
Confederation shall be exempt from Vielnamese tax: and

b) interest arising in Switzerland and derived by a financial institution which is- a
resident of Vietnam with respect o loans guaranteed or insured or financed by the
Governinent of Vietnam shall be exempt {rom Swiss tax.

The term "interest” as used in this Article means income from debl-claims of every kind,
whether or not secured by mortgage, and whelher or not carrying a right (o participate in
the debtor’s profits. and. in particular, income from government sccurities and income
from bonds or debentures. including premiums and prizes attaching to such securities,
bonds or debeniures. Peralty charges for lale payment shall not be regarded as interest for
the purpose of this Article.
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The provisions of paragraphs 1, 2 and 3 shall not apply if the beneficial owner of the
interest, being a resident of a Contracting State, carries on business in the other
Contracting State in which the interest arises, through a permanent establishment situated
therein, or performs in that other Stale independent personal services from a fixed base
situated therein and the debt-claim in respect of which the interest is paid is effectively
connected with such permanent establishment or fixed base. In such case, the provisions
of Article 7 or Article 14, as the case may be, shall apply.

Interest shall be deemed to arise in a Contracting State when (he payer is that State itself,
a political subdivision, a local authority or a resident of that State. Where, however, the
person paying the interest, whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in connection with which the
indebtedness on which the interest is paid was incurred, and such interest is borne by
such permanent establishment or fixed base, then such interest shall be deemed to arise in
the State in which the permanent establishment or a fixed Lase ts situated.

Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other petson, the amount of the interest, having regard to
the debt-claim for which it is paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to (he last-imentioned amount. [n such case, the
excess part of the payments shail remain taxable according to the laws of each
Contracting State, due regard being had (o the other provisions of this Agreement.

ARTICLE 12

Royalties

Royalties arising in a Contracting Stale and paid 1o a resident of the other Contracting
State may be taxed in that other State.

However, such royalties may also be taxed in the Contracting State in which they arise,
and according to the laws of that Contracting State, but if the beneficial awner of the
royalties is a resident of the other Contracting State, the tax so charged shall not exceed
10 per cent of the gross amount of the royal(ies.

The competent authorities of the Contracting States shall by mutual agreement settle the
mode of application of this limilation.
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The term "royalties” as used in this Arlicle means payments of any kind received as a
consideration for the use of. or the right to use, any copyright of literary, ailistic or
scientific work including cinematograph films, or films or tapes used for radio or
television broadcasting, any patent, trade mark, design or model, plan, secret formula or
process or for the use of. or the right to use, industrial, commercial or scientific
equipment, or for information concerning industrial, commercial or scientific experience.

The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the
royalties, being a resident of a Contracting Slate, carries on business in the other
Contracting State in which the royalties arise, through a permanent establishment situated
therein, or performs in that other State independent personal services from a fixed base
situated therein, and the right or property in respect ol which the royalties are paid is
effectively connected with such permanent establishment or fixed base. In such case, the
provisions of Atrticle 7 or Article 14, as the case may be, shall apply.

Royalties shall be deemed to arise in a Conltracting State when the payer is that State
itself, a political subdivision, or a local authority or a resident of that State. Where,
however, the person paying the royalties, whether he is a resident of a Contracting State
or not. has in a Contracting State a permanent establishment or fixed base in connection
with which the liability to pay the royalties was incurred, and such royalties are borne by
such permanent establishment or fixed base, then such royalties shall be deemed to arise
in the State in which the permanent establishment or fixed base is situated.

Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the royalties, having regard
to the use, right or information for which they are paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply ouly to the last-mentioned amount.
In such case, the excess part of the payments shall remain taxable according to the laws
of each Contracting State, due regard being had to the other provisions of this Agreement.

ARTICLE 13

Capital Gains
Gains derived by a resident of a Contracting State (rom the alienation of immovable
property referred to in Article 6 and situated in the other Contracting State may be taxcd

in that other State.

Gains from the alienation of movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
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Contracting State or of movable property pertaining to a fixed base available to a resident
of a Contracting State in the other Contracting State for the purpose of performing
independent personal services, including such gains from the alienation of such a
permanent establishment (alone or with the whole enterprise) or of such fixed base, may
be taxed in that other State. :

Gains derived by an enterprise of a Contracting State from the alienation of ships or
aircraft operated in interndtional traffic or movable property pertaining to the operation of
such ships or aircraft, shall be taxable ouly in that State.

Gains derived by a resident of a Contracting State from the alienation of shares or
comparable rights in a company, the assets of which consist wholly or principally of
immovable property as referred to in Article 6 and situated in the other Contracting State
may be taxed in that other State.

Gains from the alienation of shares in a company, which is a resident of a Contracting
State other than those mentioned in paragraph 4, forming part of at least 20 per cent of
the capital of the company may be taxed in that State, but the tax imposed in that State
shall be reduced by an amount equal to 50 per cent thereof.

Gains from the alienation of any property other than that referred to in paragraphs 1, 2, 3,
4 and 5 shall be taxable only in the Contracting State of which the alienator is a resident.

ARTICLE 14

Independent Personal Services

Income derived by a resident of a Contracting State in respect of professional setvices or
other activities of an independent character shall be taxable only in that State except in
the following circumstances, when such income may also be taxed in the other
Contracting State:

(a) If he has a fixed base regularly available to him in the other Contracting State for the
purpose of performing these activities; in that case, only su much of the income as is
attributable 1o that fixed base may be taxed in that other Contracting Slate; or

(b) If his stay in the other Contracting State is for a period or periods amounting to or
exceeding in the aggregate 183 days in the fiscal year concerned:; in that case, only so
much of the income as is derived from his activities performed in that other State may
be taxed in that State.
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2. The term "professional services” includes especially independent scientific, literary,

1.

artistic, educational or teaching activilies as well as the independent activities of
physicians, lawyers, engineers, architects, dentists and accountants.

ARTICLE 15

Dependent Personal Services

Subject to the provisions of Articles 16, 18, and 19, salaries, wages and other similar
remuneration derived by a resident of a Contracting State in respect of an employment
shall be taxable only in that State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such remuneration as is derived
therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a

3.

Contracting State in respect of an employment exercised in the other Contracting State
shall be taxable only in the first-mentioned State if:

(a) the recipient is present in the other State for a petiod or periods not exceeding in the
aggregate 183 days in the calendar year concerned, and

(b) the remuneration is paid by, or on behalf of, an employer who is not a resident of the
other State, and

(c) the remuneration is not borne by a permanent establishment or a fixed base whicli the
employer has in the other State.

Notwithstanding the preceding provisions of this Article, remuneration derived in respect

of an employment exercised aboard a ship or aircraft operated in international traffic by
an enterprise of a Contracting State shall be taxable only in (hat State.

ARTICLE 16

Directors' Fees

Directors' fees and other similar payments derived by a resident of a Contracting Slate in
his capacity as a member of the board of directors of a company which is a resident of the
other Contracting State may be taxed in that other State.
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ARTICLE 17

Artistes and Athletes

Notwithstanding the provisions of Articles 14 and 15, income derived by a resident of a
Contracting State as an entertainer, such as a (healer, motion picture, radio or television
artiste, or a musician, or as an athletes, {from his personal activities as such exercised in
the other Contracting State, may be taxed in that other State.

Where income in respect of personal activities cxercised by an entertainer or an athlete in
his capacity as such accrues not to the entertainer or athlete himself but to another petson,
that income may, notwithstanding the provisions of Asticles 7, 14 and 15, be taxed in the
Contracting State in which the activities of the entertainer or athlete are exercised.

ARTICLE 18

Pensinns

Subject to the provisions of paragraph 2 of Acticle 19, pensions and other similar

remuneration paid to a resident of a Contracting State in consideration of past
employment shall be taxable only in that State.

ARTICLE 19

Government Service

-

(a) Remuneration, other than a pension, paid by a Contracting State or a political
subdivision or a local authority thereof to an individual in respect of services rendered to
that State or subdivision or authority shall be taxable only in that State.

(b) However, such remuneration shall be 1axable only in the other Contracting Stale
it the seivices are rendered in that State and the individual is a resident of that State who:

(i) is a national of that State: or

(i) did not become a resident of that State solely for the purpose of rendering the
services.
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(a) Any pension paid by, or out of funds created by, a Conlracting State or a
political subdivision or a local authority thereofl to an individual in respect of services
rendered to that State or subdivision or authorily shall be taxable only in that State.

(b) However, such pension shall be taxable only in the other Contracling State if
the individual is a resident of, and a national of, that other Stale.

The provisions of Articles 15, 16 and 18 shall apply to remuneration and pensions in
respect of services rendered in connection with a business carried on by a Contracting
State or a political subdivision or a local authority thereof. '

ARTICLE 20

Students and Apprentices

Payments which a student or business apprentice who is or was immediately before
visiting a Contracting State a resident of the other Contracting State and who is present in
the first-mentioned State solely for the purpose of his education or training receives for
the purpose of his maintenance, education or training shall not be taxed in that State,
provided that such payments arise from sources outside that State.

ARTICLE 21

Capital

Capital represented by immovable property referred to in Article 6, owned by a resident
of a Contracting State and situated in the other Contracting State, may be taxed in that
other State.

Capital represented by movable property forming part of the business property of a
permanent establishiment which an enterprise of a Conlracting State has in the other
Contraciing State or by movable property perlaining o a {ixed base available to a resident
of a Contracting State in the other Contracting State for the purpose of performing
independent personal services, may be taxed in that other State.

Capital represented by ships and aircrafi operated by an enterprise of a Contracting State
in international traffic, and by movable property pertaining (o the operation of such ships
and aircratt, shall be taxable only in that State.
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4. All other elements of capital of a resident of a Contracling State shall be taxable only in
that State.

ARTICLE 22

Methods for Elimination of Double Taxation

1. In Vietnam, double taxation shall be eliminated as follows:

Where a resident of Vietnam derives income or owns elements of capital which, in
accordance with the provisions of this Agreement, smay be taxed in Swiizeiland, Vietnam
shall allow:

a) as a deduction from the tax on the income of that resident an amount equal to
the income tax paid in Switzerland:

b) as a deduction from the tax on the capital of that resident, an amount equal to
the capital tax paid in Switzerland.

Such deduction in either case shall not, however, exceed that part of the Vietnamese
income tax or capital tax as computed before the deduction is given which is attributable,
as the case may be, to the income or the capital which may be taxed in Switzerland.

2. In Switzerland, double taxation shail be eliminated as follows:

2.1 Where a resident of Switzerland derives income from or owns capital which, in
accordance with the provisions of this Agreement, may be taxed in Vietnam, Switzerland
shall, subject to the provisions of subparagraph 2.2, exempt such income or capital from
tax but may, in calculating tax on the remaining income or capital of that resident, apply
the rate of tax which would have been applicable if the exempted incotne or capital had
not been so exempted. However, where income or profits derived by an enterprise which
is a resident of Switzerland from sonrces within Vietnam which in accordance with
paragraph 5 of Axticle 13 are subject to tax in Vietnam, the Swiss tax charged on such
income or profits shall be reduced by one haifl,

2.2 Where a resident of Switzerland derives dividends, interest or royalties which,
accordance with the provisions of Articles 10, 1T and 12, may be taxed in Vietnam,
Switzerland shall allow. upon requcst, a relief to such resident. The relief may consist of:
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a) a deduction from the tax on the income of that resident of an amount equal to the tax
levied in Vietnam in accordance with the provisions of Articles 10, (1 and 12; such
deduction shall not, however, exceed (hat part of the Swiss (ax. as computed before
the deduction is given, which is appropriate to the income which may be taxed in
Vietnam; or

b) a lump sum reduction of the Swiss tax: or

c) a partial exemption of-such dividends, interest or royalties from Swiss tax, in any
case consisting at least of the deduction of the tax levied in Vietnam from the £ross
amount of the dividends, interest or royalties.

Switzerland shall determine the applicable relief and regulate the procedure in accordance
with the Swiss provisions relating to the carrying out of international conventions of the
Swiss Confederation for the avoidance of double taxation.

Whete a resident of Switzerland derives dividends, interest or rovaitiecs which, in
accordance with the tax laws of Vietnam, would be taxed at a rate equal Lo or higher than
those provided for in paragraphs 2 of the Atticles 10, I'l and 12, but which, in order to
promote the economic development of Vietnam, are exempt from Vietnamese tax or
taxed at a rate lower than the rate provided for in paragraphs 2 of the Articles 10, 11 and
12, Switzerland shall allow, upon request, a credit (o such resident, to the extent that he is
entitled thereto, of an amount equal to the tax which, according to the provisions of this
Agreement, could be levied in Vietnam. In the case of dividends, such relief shall only be
allowed if the dividends are not exempt [rom Swiss tax under the provision of
subparagraph 2.4 of this Article.

A company which is a resident of Switzerland and which derives dividends from a
company which is a resident of Vietnam shall be entitled, for the purposes of Swiss lax
with respect to such dividends, to the same relief which would be granted to the company
if the company paying the dividends were a resident of Switzerland.

ARTICLE 23

Non-discrimination

Nationals of a Contracting Slate shall not be subjected in the other Contracting State (o
any taxation or any requirement connccled therewith which is other or more burdensome
than the taxation and connected requirements to which nationals of that other State in the
same circumstances are or may be subjected.




The taxation on a permanent establishment which an enterprise of a Contracting State has
in the other Contracting State shall not be Icss favourably levied in that other State (han
the taxation levied on enterprises of that other State carrying on Lhe same activities. This
provision shall not be construed as obliging a Contracting State to grant to residents of the
other Contracting State any personal allowances, reliefs and reductions for taxation
purposes on account of civil status or family responsibilities which it grants to its own
residents.

Except where the provisions of Article 9, paragraph 7 of Article 11, or paragraph 4 of
Article 12, apply, interest, royalties and other disbursements paid by an enterprise of a
Contracting State to a resident of the other Contracting State shall, for the purpose of
determining the taxable profits of such enterprise, be deductible under the same
conditions as if they had been paid to 2 resident of the first-mentioned State.

Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly by one or more residents of the other State, shall not be
subjected in the first-mentioned State to any taxation or any requirement connected
therewith which is other or more burdensome than the taxation and connected

requirements to which other similar enterprises of the first-mentioned State are or may be
subjected.

The provisions of paragraphs 2 and 4 of this Acticle shall not apply to the Vietnamese
profit remittance tax, which in any case shall not exceed 10 per cent of the gross amount
of profits remitted, and the Vietnamese taxation in respect of agricultural production
activities.

Nothing contained in this Article shall be construed as obliging either Contracting State to
grant to individuals not resident in that State any of the personal allowances, reliefs and
reductions for tax purposes which are granted to individuals so resident.

The provisions of this Article shall apply only to the taxes which are the subject of this
Agreement.
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ARTICLE 24

Mutual Agrecment Procedure

Where a person considers that the actions of one or both of the Contracting States result
or will result for him in taxation not in accordance with the provisions of this Agreement,
he may, irrespective of the remedies provided by the domestic laws of those States,
present his case to the competent authority of the Contracting State of which he is a
resident or, if his case comes under paragraph 1 of Article 23, to that of the Contracting
State of which he is a national. The case must be presented within three years from the

first notification of the action resulting in taxation not in accordance with the provisions
of the Agreement.

The competent authority shall endeavour, if the objection appears to it to be justified and
if it is not itself able to arrive at a satisfactory solutioi, to resolve the case by mutual
agreement with the competent authority of the other Contracting State, with a view to the
avoidance of taxation which is not in accordance with this Agreement.

The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement any difficulties or doublts arising as to the interpretation or the application of

the Agreement. They may also consult together for the elimination of double taxation in
cases not provided for in the Agreemeunt.

The competent authorities of the Contracting States may communicate with each other
directly for the purpose of reaching an agreement in the sense of the preceding
paragraphs. The competent authorities, through consultations, shall develop appropriate
bilateral procedures, methods and techniques for the implementation of the mutual
agreement procedure provided for in this Article.

ARTICLE 25
Diplomatic Agents and Consular Officers
Nothing in this Agrecrient shail aftect the fiscal privilzges of diplomatic agents or

consular officers under the general rules of inlernational law or under the provisions of
special agreements.
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ARTICLE 26

Entry into Force

Each Contracting State shall notify to the other Contracting State the completion of the
procedures required by its law for bringing into force this Agreement. The Agreement

shall enter into force 30 days after the later of these notifications and shall thereupon
have effect:

(1) in the case of taxes withheld at source, in respect of amounts paid on or after

the first day of January of the calendar year next following that in which the
Agreement enters nto force;

(i1) in the case of other taxes, in iespect of taxes levied for taxahle nericds
beginning on or after the first day of January of the calendar year next
following that in which the Agreement enters into {orce.

ARTICLE 27

Termination

This Agreement shall continue in effect indefinitely, but either Contracting State may, on
or before the thirtieth day of June in any calendar year, give the other Contracting State,

through diplomatic channels, written notice of tenmination and, in such event, the
Agreement shall cease to have effect:

(1) 1n the case of taxes withheld at source, in respect of amounts paid on or after

the first day of January of the calendar year next following that in which the
notice of termination is given;

(11) in the case of other taxes, in respect of taxes levied for taxable periods
beginning on or after the f{irst day of January of the calendar year next
following that in which notice of lermination is given.
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IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have signed
this Agreement.

DONE in duplicate at Hanar. this 6th day of Mmy of the year one thousand nine
hundred and ninety six in the Vietnamese, English and German languages, all texts being
equally authentic. [n case there is any divergency of interpretation between the
Vietnamese and the German texts, the English text shall prevail.

FOR THE GOVERNMENT OF TIIE FOR THE
SOCIALIST REPUBLIC OF VIETN M SWISS FEDERAL COUNCIL

R




PROTOCOL
The Government of the Socialist Republic of Vietnam
and

the Swiss Federal Council

Have agreed on signing at Ha voi  on this € th J.@of ij 1996 the Agreement for
the Avoidance of Double Taxation with respect (o taxes on income and on capital
upon the following provisions which shall form an integral part of the said Agreement:

1. With reference to Article 5

In respect of subparagraphs (a) and (b) of paragraph 4 of Article 5, it is understood
that the maintenance of a stock of goods or merchandise for the purpose of delivery or
facilities used for the purpose of delivery of gnods and mzichandise do not cosnstitute
a permanent establishment as long as the conditions of subparagraph (b) of paragraph
5 of the same Article are not fulfiiled.

2. With reference to Article 7;

It is understood that, in case of abusive constructions, paragraph 1 of Article 7 shall
also apply if the enterprise sells goods or merchandise or carries on business of the
same or similar kind as the sales or business undertaken by the permanent
establishment, if it can be proved that (his permanent establishment has taken a
determinant part in these activities.

3. With reference to Article 12:

With respect to paragraph 3, it is understood that payments for technical, scientific or
geological services, such as payments for analyses or special studies of a scientific,
geological or technical nature, for special engineering services, or for consultation or
advisory services shall not be deemed remuneration for information concerning
industrial, commercial or scientific experience. In such cases, the provisions of Article
7 or Article 14, as the case may be, shall apply.

4, With reference to Article 22:

The term "relief” used in paragraph 2.4 consists of a reduction of (he Swiss (axes on
the company's profits in a proportion corresponding to the ratio belween net carnings
on substantial participations (as defined in the Swiss tax legislations) and t¢'al net
profits. For the Federal Direct Tax the reduction is granted for participations of at
least 20 per cent or 2 milliun Swiss francs.
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S. With reference to Article 23:

Nothing contained in Article 23 shall be construed as obliging Vietham to grant (0 a
permanent establishment of Swiss enlerprise situated jn Vietnam or (o an enterprise
of Vietnam the capital of which is wholly or partly owned or controlled directly or
indirectly by one or more residents of Switzerland any of the investment incentives
which are granted to other Vietnamese enterprises, due regard being bad to the

specific conditions as provided for in the Law on Foreign Investment in Vietnam of
1987 as amended from time to time.

Done in duplicate at Hamot this 6th day of MN{ of the vear one thousand nine
hundred and sinety six in the Viethamese, Geunai and English languages, all texts
being equally authentic. [n case there is any divergency vl interpretation between the

‘Vietnamese and the German texts, the English text shall prevail.

FOR THE GOVERMENT OF THE FOR THE
SOCIALIST REPUBLIC OF VIETNAM SWISS FEDERAL COUNCIL

J A
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