NGHI PINH THU THU HAI SUA POI HIEP PINH GIUA
CHINH PHU NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
VA
CHINH PHU NUGC PAI HAN DAN QUOC
VE TRANH PANH THUE HAI LAN
VA NGAN NGUA VIEC TRON LAU THUE
POI VOI CAC LOAI THUE PANH VAO THU NHAP

KY TAI HA NOI NGAY 20 THANG 5 NAM 1994




Chinh phti Nuéc Cong hoa x& hdi chu nghia Vigt Nam va Chinh phu
Nuéc Pai Han Dan Qubc,

Mong muén sira d6i Hiép dinh gitra Chinh phi Nudc Cong hoa xa hdi
chii nghia Viét Nam va Chinh phi Nu6c Dai Han Dan Quéc vé trénh dénh
thué hai lan va ngén ngira viéc trén 13u thué dbi véi cac loai thué danh vao thu
nhip ky tai Ha N§i ngay 20 thing 5 nam 1994 (sau ddy dugc goi la “Hiép
dinh”),

P4 thoa thuan dudi day:

PIEU I

Lién quan dén Didu 2 (Céc loai thué bao gom trong Hiép dinh):

Khoan 3 s& dugc x6a bo va duge thay thé nhur sau:

“3 .

a)

b)

Nhimng loai thué hién hanh dugc 4p dung trong Hiép dinh nay 1a:

trong trudng hop Viét Nam:

(i) thué thu nhap cé nhan; va

(ii) thué thu nhap do'anh nghiép ‘(bao gbém thué thu nhip doanh
nghiép 4p dung doi vdi nha thau nudc ngoai)

(sau day goi 12 “thué Viét Nam”);

trong trudng hgp Han Quéc:

(i) thué thu nhép;

(ii) thué thu nhip doanh nghiép;

(iii) thué thu nhap dia phuong; va

(iv) thué d3c biét cho phat trién néng thon

(sau day goi 12 “thué Han Quédc™).”




PIEU I

Lién quan dén Diéu 7 (Loi tirc Doanh nghiép):

a) DPuogc hidu ring ndi dung giai thich tai cac doan 36 va 37 cta Binh
lusn MAu Hiép dinh thué OECD vé Diéu 7 phién ban ngy 21 thing
11 ndm 2017 duge ap dung.

b) Trong trudng hop khéng c6 sb ligu ké toan hodic céc sb lidu khac
thich hgp cho phép xé4c dinh loi nhuén dugc phén bd cho mét co s&
thuong tru, thué cé thé dugc xac dinh tai mot Nuéce ky két noi 6 co
s& thuong tri phit hgp véi phéap luat Nuée d6, duge xac dinh cy thé
nhu céc khoén lgi nhuan théng thudng cla cac doanh nghiép trong
tu hoat dong giéng nhau hoic twong ty trong céc didu kién giéng
nhau hodc tuong tu nhau, véi diéu kién 13 dya trén co s& cua cic
théng tin d3 ¢6, viéc x4c dinh lgi nhuén cua co s thuong tri dé phu
hep véi cac nguyén tic da néu tai Diéu nay.

PIEU III

Diéu 8 (V4n tai bién va Van tai hang khéng) cia Hiép dinh thué s& dugc

x6a bo va thay thé nhu sau:

v

“Di¢u 8
VAN TAI BIEN VA VAN TAI HANG KHONG QUOC TE

Loi tirc clia mdt doanh nghiép ciia mdt Nude ky két tir hoat dong cua tau
thiy hodic méy bay trong vén tai quéc té s& chi bi danh thué tai Nudc dé.
Nhimg quy dinh cta khoan 1 ciing s&€ ap dung cho céc khoan lgi tirc thu
duoge tir viée tham gia vao mét t6 hop, mdt lién doanh hay mét hang hoat
déng qudc té.

Theo ndi dung Diéu nay, thudt ngit “lgi tirc thu duge tir hoat dong cia
tau thiy hodic may bay trong vén tai qudc t8” s& bao gbm ca lgi tirc tir sir
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dung, duy tri ho#c cho thué cong-ten-no (k& ca xe modc va cac thiét bj
lién quan dén van chuyén céng-ten-no) duge sir dung trong van tai hang
héa va tai san néu viéc sir dung, duy tri hojc cho thué do, tuy timg
trudng hop, 13 phu tro cho hoat ddng cia cac tau thuy hoic méay bay

A "M

trong vén tai quoc té .

PIEU IV

Didu 9 (Cac Doanh nghiép Lién két) cia Hiép dinh s& dugc x6a bo va

dugc thay thé nhu sau:

“Pitu 9

CAC DOANH NGHIEP LIEN KET

Khi

a) mdot doanh nghiép cia mdt Nudc ky két tham gia tryc tiép hodc gian
tiép vao viéc didu hanh, kiém soat hodc gép v6n vao mét doanh
nghiép ctia Nudc ky két kia, hodc

b) cac dbi twong cing tham gia truc tiép hodc gian tiép véo viée diéu
hanh, kiém soét hodc gép vén vao mot doanh nghiép ciia mét Nude
ky két va vao mét doanh nghiép ciia Nude ky két kia,

va trong cé hai trudng hop, trong méi quan hé thuong mai hodc tai chinh
giira hai doanh nghiép trén cé nhitng didu kién dugc dua ra hodc ap dit
khac véi didu kién duogc dwa ra gifta cac doanh nghiép doc 1ap, khi do
moi khoan lgi tirc ma mét doanh nghiép ¢6 thé thu dugc néu khéng cé
nhitng didu kién trén nhung nay vi nhing diéu kién ndy ma doanh
nghiép d6 khéng thu dugc, s& van duge tinh vao cac khoan lgi nhudn cia
doanh nghiép d6 va phai chju thué tuong tng.

Khi mot Nude ky két tinh vao cac khoan loi tirc ciia mot doanh nghiép
tai Nudc d6 — va dénh thué twong tmg — céc khodan lgi tirc ma mét doanh
nghiép cia Nudc ky két kia dd bj danh thué tai Nudc kia va céc khoan
lgi tirc duge tinh vao nhu vay la nhing khoan lgi tirc 1€ ra thugc vé
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doanh nghiép ciia Nudc thir nhit néu céc diéu kién dit ra giira hai doanh
nghiép trén cling 14 céc diéu kién dit ra gifra cic doanh nghiép ddc lép,
khi d6, Nudc kia s& didu chinh cac khoan thué di ndp d6i véi khoan loi
nhuén trén cho phu hgp. Khi xéc dinh diéu chinh trén, s& xem xét t&i cic
quy dinh khac cia Hiép dinh nay va cac nha chite trach cé thim quyén
ctia hai Nuéc ky két s& tham khéo ¥ kién ctia nhau néu cén thiét.”

PIEUV

Lién quan dén Diéu 11 (L4 tién cho vay):

Khoan 3 s& duoc xéa bd va dugc thay thé nhu sau:

“3, Mic du di c6 nhitng quy dinh tai khoan 2, 14i tir tién cho vay phat sinh

tai mot Nudce ky két va tra cho Chinh phi cia Nuéc ky két kia bao goém
ca céc chinh quyén co s& va chinh quyén dia phwong tai Nuéc d6, Ngan
hang trung wong cia Nudc ky két kia hay bat ky t6 chirc tai chinh nao
thyc hién cac chirc ning c6 tinh chét Chinh phu hay tra cho bat ky dbi
tugng cu tra ndo ciia Nuéc ky két kia ddi voi khoan vay ng do Chinh
phu ciia Nuée ky két kia bao gbm cac chinh quyén co s& va chinh quyén
dia phuong Nuéc d6, Ngan hang trung wong ciia Nude ky két kia hay bat
ky t& chirc tai chinh ndo thyc hién cac chic ning Chinh phi, bao lanh
hay gin tip tai trg s& dugc mién thué tai Nude ky két thir nhét. Trong
trudng hop céc khoan vay thi véi diéu kién 13i tir tién vay phét sinh tir
cac khoan vay méa phin vén gc dugc chuyén tryc tiép tir tai khoan cua
c4c t§ chirc néu trén”.

PIEU VI

Pidu 12 (Tién ban quyén) cia Hiép dinh s& dugc x6a bd va dugc thay

thé nhu sau:
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“Diu 12
TIEN BAN QUYEN VA PHi DICH VU KY THUAT

1. Tién ban quyén va phi dich vu k§ thudt phat sinh tai mét Nude ky két va
duoc tré cho dbi tuong cu tri ciia Nudce ky két kia c6 thé phai chiju thué
tai Nudc kia.

2. Tuy nhién, nhitng khoan tién ban quyén va phi dich vy k¥ thuft dé ciing
c6 thé bi danh thué tai Nudc ky két noi phét sinh, va theo cac luft cua
Nuéc ndy, nhung néu déi twong thuc hudng tién ban quyén hodic phi
dich vu k¥ thust la déi twong cu tri ciia Nude ky két kia, thi mirc thué
dugc tinh s& khong vuot qua:

a) dbi voi tién ban quyén:

(i) 5 phén tram tdng s6 tién ban quyén trong trudng hop 1a khoéan
tién thanh to4n dudi bit ky hinh thirc nao tra cho viéc st dung
hay quyén sir dung bing phét minh, thiét ké hogc méu, d6 4n,
cong thitc hodc quy trinh bi mét, hay tra cho viéc sir dyng hay
quyén st dung thiét bi cong nghiép, thurong mai hay khoa hoc
hay trd cho théng tin lién quan dén cdc kinh nghiém cong
nghiép, thuong mai hay khoa hoc;

(ii) 10 phin trim tdng sb tién ban quyén trong céc trudng hop

khac;
b) dbi véi phi dich vy k§ thuat: 7,5 phin trim tdng s tién phi dich vy
k¥ thuat.

3. Thuét ngir “tién ban quyén” dugc sir dung trong Piéu nay c6 nghia 1a céc
khoan thanh todn & bét cir dang nao dugc tra cho vi€c sir dung, hodc
quyén sir dung, ban quyén tic gia cia mdt tic phdm vin hoc, nghé thuat
hay khoa hoc, k& ca phim dién anh, ho#ic céc loai phim hay bing ding
trong phat thanh va truyén hinh, b?mg phat minh, nhén hiéu thuong mai,
thiét k& hodic méu, dd 4n, cong thirc hodc quy trinh bi mat, hay tra cho
viéc sir dung, hay quyén sir dung thiét bj cong nghiép, thuong mai hogic
khoa hoc, hay tra cho théng tin lién quan dén kinh nghiém céng nghiép,
thuong mai hodc khoa hoc. Thuat ngit “phi dich vy k¥ thuat” dugc st
dung tai Pidu nay c6 nghia la céc khoan thanh to4n duéi bat ky hinh thirc
ndo trd cho médt dbi tuong, khong phai 13 céc khoan thanh toan cho mét
ngudi 1am cong cia dbi twong tra tién cho bit ky dich vy nio c6 tinh chit
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ky thuat, quan Iy hodc tu vén tai Nudc ky két noi ddi tuong thanh toén 1a
d6i tuong cur tra.

Nhitng quy dinh tai cac khoan 1 va 2 s& khong 4p dung néu dbi tuong
thue hudng cac khoan tién ban quyén hodc phi dich vu k¥ thuét, la dbi
tuong cu tri cia mét Nudce ky két, tién hanh hoat dong kinh doanh tai
Nuéce ky két kia noi c6 khoan tién ban quyén hodic phi dich vy k§ thujt
phat sinh, théng qua mét co s& thudng trii ndm tai Nude kia hojc tién
hanh tai Nuédc kia cic hoat dong dich vu cd nhan dfc lap théng qua mdt
co s& ¢b dinh ndm tai Nudc kia, va quyén hay tai san cé céc khoan tién
ban quyén hoic phi dich vu k§ thuat dugc tra cé sy lién hé thyc té voi co
s& thudng tri hodic co s& ¢b dinh d6. Trong trudng hop ndy, cic quy dinh
ctia Didu 7 hojc Diéu 14, thy timg trudng hop, sé dugc dp dung.

Tién ban quyén va phi dich vy k¥ thuét s& dugc coi 1a phat sinh tai mjt
Nudc ky két khi dbi tugng tra tién ban quyén chinh 13 Nha nuéc do,
chinh quyén co sd, chinh quyén dia phuong hoic mét dbi tuong cu trd
ciia Nudc d6. Tuy nhién, khi mét dbi tugng tra tién ban quyén hodc phi
dich vu k¥ thuat, 13 hay khong 1 d6i tuong cur tri ctia mét Nude ky két,
¢6 & mdt Nude ky két mét co s thudng trd hay mdt co s& ¢b dinh lién
quan dén trach nhiém tra tién ban quyén hoic phi dich vu k¥ thuat da
phét sinh va tién ban quyén hodc phi dich vu k§ thust d6 do co s& thudng
tri hodic co s& cb dinh d6 chju thi khoan tién ban quyén hoic phi dich vu
k¥ thuat ndy s& vin dugc coi 13 phat sinh & Nuéc noi co s& thudng tra
hay co s& cb dinh d6 déng.

Trudng hop vi mbi quan hé dic biét giira d6i tuong tra va dbi tugng thuc
huéng hodic giira ca hai dbi twong trén véi cac dbi tugng khéc, khoan tién
ban quyén hoic phi dich vu k¥ thuat dugc tra cho viée sir dung, quyén
hodc théng tin, vugt qua khoan tién dugc thoa thudn giira d6i tuong tra
va dbi tuong thuc hudng khi khong c¢6 mbi quan hé dic biét ndy, thi cac
quy dinh ctia Diéu nay s& chi 4p dung ddi v&i khoan tién thanh toan khi
khéng c6 mdi quan hé trén. Trong trudng hop d6, phén thanh toan vuot
s& bj danh thué theo luat cia timg Nudc ky két, c6 xem xét thich déng
dén céc quy dinh khac ctia Hiép dinh nay.”




PIEU VII

Lién quan dén Didu 13 (Thu nhap tir chuyén nhugng ti san) cia Hiép
dinh: '

1. Khoan 4 s& dugc x6a bd va dugc thay thé nhur sau:

“4, Loi tirc thu dugc bdi mot dbi tuong cu tri cia mét Nude ky két tir
viéc chuyén nhugng phin vén gép tai mdt cong ty cé trén 50 phén
trim gid trj tai san tryc tiép hodc gian tiép 13 bat dong san nim tai
Nudc ky két kia c6 thé bj danh thué tai Nude kia.”

2. Khoan 5 s& dugc x6a bd va dugce thay thé nhur sau:

“5. Loi tie tir viéc chuyén nhugng cdc ¢b phin khéng phai 13 céc cb
phin dugc dé cép tai khoan 4, dai dién cho sy tham gia it nhét 15
phdn trim vao mdt cong ty 1a déi twong cu tri cia mot Nudce ky két
c6 thé bi danh thué tai Nuéc d6.”

3. Khoan 6 s& dugc bd sung nhu sau:

“6. Loi nhuén thu dugc tir viée chuyén nhurgng bét ky tai san nio khac
véi tai san néu tai cac khoan 1, 2, 3, 4 va 5 s& chi bj danh thué tai
Nuéc noi d6i trong chuyén nhuong 1a d6i tuong cu tri.”

PIEU VIII

Lién quan dén Diéu 24 (Khong phan biét d6i xi):
1. Khoan 3 s& dugc x6a bd va dugc thay thé nhu sau:

“3. Trukhi ap dung céc quy dinh tai Diéu 9, khoén 8 cia Dleu 11, hodc
khoan 6 cuia Pidu 12, 1di tir tién cho vay, tién ban quyén, phi dich
vu k§ thudt va céc khoan thanh toin khac do mot doanh nghiép cta
mdt Nudc ky két tra cho mét dbi tuong cu tra tai Nudc ky két kia,
cho muc dich x4c dinh thu nhap chiu thué ciia doanh nghiép 46, s&
dugc trir vao chi phi theo ciing nhimng diéu kién nhu trudng hop céc
khoan tién néu trén duogc tra cho ddi twong cu tri tai Nuée thi
nhat.”
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Pugc hidu ring, ndu mét Nude ky két sau diy ky hodc da ky hiép dinh
thué voi nude ndo khic c6 cac didu khoan khong phén biét dbi xir dbi
v6i mét dbi tuong cur tri cia Nude kia it phan biét d6i xir hon so véi cac
didu khoan khéng phan biét déi xir ciia Hiép dinh nay, diéu khoan dugc
dé& cap trudc s& dugc dp dung ngay lap tirc dé thay thé céc didu khoan
dugc dé cdp sau.

PIEU IX

Lién quan dén Diéu 26 (Trao d6i Théng tin):
Khoan 1 s& dugc x6a bé va dugce thay thé nhu sau:

“l. Céc nha chirc trach c6 thAm quyén cta hai Nude ky két s& trao dbi
véi nhau céc théng tin dugc thiy trrée 13 thich hop cho viée thuc
hién cac quy dinh clia Hiép dinh nay hodc dé quan Iy holic cudng
ché tuan thu ludt trong nuéc lién quan dén céc loai thué va khoan
thu ctia timg Nuée ky két hodc ctia chinh quyén co s& hoic chinh
quyén dia phuong ciia nuéc d6, sao cho viée dénh thué khong trai
v6i Hiép dinh ndy. Viéc trao d6i thong tin khéng bi gi6i han bdi céc
Piéu 1 va 2. Moi théng tin do mdt Nudc ky két nhan duge s& duoc
giit bi méat giéng nhu théng tin thu nhan theo céc lujt trong nudc
ciia Nuéc ndy va théng tin d6 s& chi dugc cung cdp cho céc dbi
tugng hodc cic co quan chirc ning (bao gdm ca tda 4n va cic co
quan hanh chinh) cé lién quan dén viéc tinh to4n hoic thu, cudng
ché hojc truy t6 hojic xac dinh cac khiéu nai vé cac loai thué quy
dinh boi Hiép dinh, hodic gidm sét cac ndi dung trén. Céc dbi tuong
hoéc cédc co quan chirc néing nay s€ chi sit dung céc thong tin d6 vao
céc muyc dich néu trén, Céc dbi tuong va cic co quan dé c6 thé cung
cép cic thong tin ndy trong qua trinh t§ tung cong khai cia toa 4n
hoc trong cdc quyét dinh clia tda 4n”.

Hai khoan 3 va 4 méi sé€ dugc thém vao nhu sau:

“3, Néu théng tin do mét Nude ky két yéu cdu phu hop véi Didu nay,
Nuéc ky két kia s& st dung cédc bién phép thu thip théng tin cia
minh d& cé duge cac thong tin theo yéu ciu, méc du Nudc kia ¢o
th& khéng can cac théng tin nhu véy cho muc dich thué ciia minh.
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Nghia vu dugc quy dinh tai ciu trén phy thugc vao céc gidi han tai
khoan 2 nhung trong moi trudng hgp, cdc giéi han ndy khdng co
nghia 14 cho phép mdt Nudc ky két tir chéi viéc cung cdp théng tin
chi vi Nuéc ky két d6 khéng c6 lgi ich trong nuée d6i voi cac thong
tin nhu vay. '

4. Trong moi trudng hop, cic quy dinh tai khoan 2 s& khong cho phép
mot Nude ky két tir chéi viéc cung cip thong tin chi vi théng tin do
mét ngén hang, t& chirc tai chinh, ddi tugng dugc chi dinh hogic dbi
tugng vai tu cach dai ly hodc dbi twong dugc uy thic khéac ném gitt
hodc chi vi théng tin cé lién quan téi cac lgi ich vé s hitu trong
mét d6i tuong.” '

PIEU X
Piéu 28 (Giéi han Hudng loi) s& dugc thém vio nhu sau:

“Diéu 28
GIOI HAN HUONG LQI

Mic du ¢d cac quy 'dinh tai cac diéu khoan khéc ctia Hiép dinh niy, mét
dbi tuong cu tra cia mot Nude ky két s& khong dugc huéng loi ich tir
bat ky viéc mi&n hodic giam thué ciia Nudc ky két kia theo quy dinh cua
Hiép dinh nay néu myc dich chinh hodic mét trong nhimg muc dich chinh
ctia d6i tuong cu tra d6 hodic mot d6i tuong lién quan dén d6i tuong cu
tra d6 1 dé hudng loi tir Hiép dinh nay.

Hiép dinh nay s€ khdng ngin can mt Nudc ky két ap dung luat trong
nudc dé ngén chan trén thué hodc tranh thué.

Cac loi ich clia hiép dinh nay s€ khéng duge danh cho mét dbi tuong cu
tri ciia mdt Nude ky két bj kidm soat truc tiép hodc gian tiép bdi mot
hogic nhidu déi tugng khéng phai 12 déi tuong cu tri cia Nude ky két
d6.”
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PIEU XI

Piéu 28 (Hiéu lyc) va Piéu 29 (Két thuc Hiép dinh) cia Hiép dinh s&
duge dénh s lai 13 Pidu 29 (Hiéu luc) va Diu 30 (Két thuc Hiép dinh).

PIEU XII

1. Mbdi Nudc ky két s& théng bao cho Nude ky két kia viéc hoan thanh cac
thu tuc trong nuéc cin thiét theo yéu cu cua luat Nuéc d6 dé Nghj dinh
thu nay c6 hi€u luc. Nghi dinh thu nay s€ c6 hiéu luc vao ngay thir ba
muoi sau ngay théng bdo sau cling va cdc didu khoan ctiia Nghi dinh thu
s& ¢ hiéu luc tai ca hai Nuéc ky két:

a) dbi voi céc khoan thué khiu trir tai ngudn, trén sé thué duoc tra
hosc khiu trir vao ngay hodc sau ngay déu tién cia thang M6t nim
dwong lich tiép theo nam Nghj dinh thu nay cé hiéu luc; va

b) dbi véi cdc khoan thué khac, cho cic niam tinh thué bét ddu hoac
sau ngdy déu tién cia thang Mjt cia nim dwong lich tiép theo nim
Nghi dinh thu nady ¢6 hiéu luc.
2. Nghi dinh thu nay, 1a mot phfin khéng tach roi cua Hiép dinh, sé c6 hiéu
luc khi Hiép dinh con hiéu luc va s& dugce ap dung trong thoi gian Hiép
dinh c6 thé 4p dung.




PE LAM BANG, nhing ngudi c6 tén dudi ddy, dugc su ty quyén hop
thire ctia Chinh phi nude minh, da ky vao Nghi dinh thu nay.

NGHI PINH THU PUGC LAM thanh hai ban tai X615 vio ngay.2F
thang 11 nim 2019, bing tiéng Viét, tiéng Han Quéc va tiéng Anh, tit ca céc
van ban trén c6 gia tri ngang nhau. Trudong hop cé sy khac biét trong qua trinh
giai thich, vin ban tiéng Anh s& dugc ding lam co s&./.

Thay mét Chinh pha Thay mat Chinh phii'
Nwée Cong hoa xi hdi chit nghia Viét Nam  Nuée Pai han Din Qubc

T by

Ba Vii Thi Mai Ba Kang, Kyung-wha
Thir trwéng Bo Tai chinh Bo trudng B Ngoai giao
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SECOND PROTOCOL AMENDING THE AGREEMENT BETWEEN
‘THE GOVERNMENT OF THE SOCIALIST REPUBLIC OF VIET NAM
AND
THE GOVERNMENT OF THE REPUBLIC OF KOREA
FOR THE AVOIDANCE OF DOUBLE TAXATION AND
THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME

SIGNED AT HA NOI ON 20 MAY 1994




The Government of the Socialist Republic of Viet Nam and the
Government of the Republic of Korea,

Desiring to amend the Agreement between the Government of the
Socialist Republic of Viet Nam and the Government of the Republic of Korea
for the avoidance of double taxation and the prevention of fiscal evasion with
respect to taxes on income signed at Ha Noi on 20 May 1994 (hereinafter
referred to as “the Agreement”),

Have agreed as follows:

ARTICLE 1

With reference to Article 2 (Taxes Covered):
Paragraph 3 shall be deleted and replaced by the following:

“3. The existing taxes to which the Agreement shall apply are in
particular:

a) inthe case of Viet Nam:
(i)  the personal income tax; and

(i) the business income tax (including business income tax for
foreign contractors)

(hereinafter referred to as “Vietnamese tax™);
b) inthe case of Korea:

(i) the income tax;

(ii)  the corporation tax;

(iii) the local income tax; and

(iv) the special tax for rural development

(hereinafter referred to as “Korean tax™).”




ARTICLE II

With reference to Article 7 (Business Profits):

a) It is understood that the interpretation in paragraphs 36 and 37 of
the Commentary to Article 7 of the OECD Model Tax Convention
as it read on 21 November 2017 shall apply.

b) In the absence of appropriate accounting or other data permitting
the determination of the profits to be attributed to a permanent
establishment, the tax may be assessed in the Contracting State in
which the permanent establishment is situated in accordance with
the laws of that State, in particular regard being had to the normal
profits of similar enterprises engaged in the same or similar
activities under the same or similar conditions, provided that, on the
basis of the available information, the determination of the profits
of the permanent establishment is consistent with the principles
stated in this Article.

ARTICLE I1I

Article 8 (Shipping and Air Transport) of the Agreement shall be deleted
and replaced by the following;:

“Article 8
INTERNATIONAL SHIPPING AND AIR TRANSPORT

1. Profits of an enterprise of a Contracting State from the operation of ships
or aircraft in international traffic shall be taxable only in that State.

2. The provisions of paragraph 1 shall also apply to profits from the
participation in a pool, a joint business or an international operating
agency.

3. For the purposes of this Article, the term "profits from the operation of
ships or aircraft in international traffic" shall include profits from the
use, maintenance or rental of containers (including trailers and related
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equipment for the transport of containers) used for the transport of goods
and merchandise where such use, maintenance or rental, as the case may
‘be, is incidental to the operation of ships or aircraft in international
traffic.”

ARTICLE IV

Article 9 (Associated Enterprises) of the Agreement shall be deleted and
replaced by the following:

“Article 9
ASSOCIATED ENTERPRISES

1. Where

a) an enterprise of a Contracting State participates directly or
indirectly in the management, control or capital of an enterprise of
the other Contracting State, or

b) the same persons participate directly or indirectly in the
management, control or capital of an enterprise of a Contracting
State and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two
enterprises in their commercial or financial relations which differ from
those which would be made between independent enterprises, then any
profits which would, but for those conditions, have accrued to one of the
enterprises, but, by reason of those conditions, have not so accrued, may
be included in the profits of that enterprise and taxed accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that
State - and taxes accordingly - profits on which an enterprise of the other
Contracting State has been charged to tax in that other State and the
profits so included are profits which would have accrued to the
enterprise of the first-mentioned State if the conditions made between
the two enterprises had been those which would have been made
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between independent enterprises, then that other State shall make an
appropriate adjustment to the amount of the tax charged therein on those
profits. In determining such adjustment, due regard shall be had to the
other provisions of this Agreement and the competent authorities of the
Contracting States shall if necessary consult each other.”

ARTICLEV

With reference to Article 11 (Interest):
Paragraph 3 shall be deleted and replaced by the following:

“3. Notwithstanding the provisions of paragraph 2, interest arising in a
Contracting State and derived by the Government of the other
Contracting State including political subdivisions and local authorities
thereof, the central bank of that other Contracting State or any financial
institution performing functions of a governmental nature or by any
resident of the other Contracting State with respect to debt-claims
guaranteed or indirectly financed by the Government of that other
Contracting State including political subdivisions and local authorities
thereof, the central bank of that other Contracting State or any financial
institution performing functions of a governmental nature shall be
exempt from tax in the first-mentioned Contracting State. In case of
loans, it is provided that such interest is arisen from loans of which the
principals were directly transferred from accounts of the aforementioned
institutions.”

ARTICLE VI

Article 12 (Royalties) of the Agreement shall be deleted and replaced by
the following:
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“Article 12
ROYALTIES AND TECHNICAL FEES

1. Royalties and technical fees arising in a Contracting State and paid to a
resident of the other Contracting State may be taxed in that other State.

2. However, such royalties and technical fees may also be taxed in the
Contracting State in which they arise, and according to the laws of that
Contracting State, but if the beneficial owner of the royalties or technical
fees is a resident of the other Contracting State, the tax so charged shall
not exceed:

a) inthe case of royalties:

(i) 5 per cent of the gross amount of the royalties in respect of
payments of any kind received as a consideration for the use
of, or the right to use, any patent, design or model, plan, secret
formula or process, or for the use of, or the right to use,
industrial, commercial or scientific equipment, or for
information concerning industrial, commercial or scientific
experience;

(11) 10 per cent of the gross amount of the royalties in all other
cases;

b) in the case of technical fees: 7.5 per cent of the gross amount of
such fees.

3. The term “royalties” as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use, any
copyright of literary, artistic or scientific work including cinematograph
films, or films or tapes used for radio or television broadcasting, any
patent, trade mark, design or model, plan, secret formula or process, or
for the use of, or the right to use, industrial, commercial or scientific
equipment, or for information concerning industrial, commercial or
scientific experience. The term "technical fees" as used in this Article
means payments of any kind to any person, other than payments to an
employee of the person making the payments, in consideration for any
services of a managerial, technical or consultancy nature rendered in the
Contracting State of which the payer is a resident.
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4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the royalties or technical fees, being a resident of a Contracting
State, carries on business in the other Contracting State in which the
royalties or technical fees- arise, through a permanent establishment
situated therein, or performs in that other State independent personal
services from a fixed base situated therein, and the right or property in
respect of which the royalties or technical fees are paid is effectively
connected with such permanent establishment or fixed base. In such
case, the provisions of Article 7 or Article 14, as the case may be, shall
apply.

5. Royalties and technical fees shall be deemed to arise in a Contracting
State when the payer is that State itself, a political subdivision, a local
authority or a resident of that State. Where, however, the person paying
the royalties or technical fees, whether that person is a resident of a
Contracting State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the liability to
pay the royalties or technical fees was incurred, and such royalties or
technical fees are borne by such permanent establishment or fixed base,
then such royalties or technical fees shall be deemed to arise in the State
in which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the royalties or technical fees, having regard to the use, right
or information for which they are paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall apply
only to the last-mentioned amount. In such case, the excess part of the
payments shall remain taxable according to the laws of each Contracting
State, due regard being had to the other provisions of this Agreement.”

ARTICLE VII

With reference of Article 13 (Capital Gains) of the Agreement:
1. Paragraph 4 shall be deleted and replaced by the following:
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“4. Gains derived by a resident of a Contracting State from the
alienation of shares of capital stocks deriving more than 50 per cent
of their value directly or indirectly from immovable property
situated in the other Contracting State may be taxed in that other
State.”

Paragraph 5 shall be deleted and replaced by the following;:

“5. Gains from the alienation of shares other than those mentioned in
paragraph 4 representing a participation of at least 15 per cent in a
company which is a resident of a Contracting State may be taxed in
that State.”

A new paragraph 6 shall be inserted as follows:

“6. Gains from the alienation of any property other than that referred to
in paragraphs 1, 2, 3, 4 and 5 shall be taxable only in the State of
which the alienator is a resident.”

ARTICLE VIII

With reference to Article 24 (Non-discrimination):
Paragraph 3 of Article 24 shall be deleted and replaced by the following:

“3. Except where the provisions of Article 9, paragraph 8 of Article 11,
or paragraph 6 of Article 12 apply, interest, royalties, technical fees
and other disbursements paid by an enterprise of a Contracting State
to a resident of the other Contracting State shall, for the purpose of
determining the taxable profits of such enterprise, be deductible
under the same conditions as if they had been paid to a resident of
the first-mentioned State.”

It is understood that, if a Contracting State hereinafter concludes or has
already concluded with any other country a tax treaty of which the non-
discrimination provisions are less discriminatory to a resident of the
other Contracting State than the current provisions of non-discrimination
of this Agreement, the first-mentioned provisions shall be applied
promptly in pléce of the last-mentioned provisions.
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ARTICLE IX

With reference to Article 26 (Exchange of Information):

Paragraph 1 shall be deleted and replaced by the following:

“1.

The competent authorities of the Contracting States shall exchange
such information as is foreseeably relevant for carrying out the
provisions of this Agreement or to the administration or
enforcement of the domestic laws concerning taxes of every kind
and description imposed on behalf of the Contracting State, or of
their political subdivisions or local authorities, insofar as the
taxation thereunder is not contrary to the Agreement. The exchange
of information is not restricted by Articles 1 and 2. Any information
received by a Contracting State shall be treated as secret in the same
manner as information obtained under the domestic laws of that
State and shall be disclosed only to persons or authorities (including
courts and administrative bodies) concerned with the assessment or
collection of, the enforcement or prosecution in respect of, the
determination of appeals in relation to the taxes referred to in the
first sentence, or the oversight of the above. Such persons or
authorities shall use the information only for such purposes. They
may disclose the information in public court proceedings or in
judicial decisions.”

Two new paragraphs 3 and 4 shall be inserted as follows:

“3 ]

Zd

If information is requested by a Contracting State in accordance
with this Article, the other Contracting State shall use its
information gathering measures to obtain the requested information,
even though that other State may not need such information for its
own tax purposes. The obligation contained in the preceding
sentence is subject to the limitations of paragraph 2 but in no case
shall such limitations be construed to permit a Contracting State to
decline to supply information solely because it has no domestic
interest in such information.

In no case shall the provisions of paragraph 2 be construed to
permit a Contracting State to decline to supply information, solely
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because the information is held by a bank, other financial
institution, nominee or person acting in an agency or fiduciary
capacity or because the information relates to ownership interests in
a person.”

ARTICLE X

A new Article 28 (Limitation on Benefits) shall be inserted as follows:

“Article 28
LIMITATION ON BENEFITS

1. Notwithstanding the provisions of any other Article of this Agreement, a
resident of a Contracting State shall not receive the benefit of any
reduction in or exemption from tax provided for in this Agreement by
the other Contracting State if the main purpose or one of the main
purposes of such resident or a person connected with such resident was
to obtain the benefits of the Agreement.

2. This Agreement shall not prevent a Contracting State from applying its
domestic law on the prevention of tax evasion or tax avoidance.

3. The benefits under this Agreement shall not be granted to a resident of a
Contracting State who is controlled directly or indirectly by one or more
persons which are not residents of that Contracting State.”

ARTICLE XI

The ordinal numbers of Article 28 (Entry into Force) and Article 29
(Termination) of the Agreement shall be renumbered as Article 29 (Entry into
Force) and Article 30 (Termination).
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ARTICLE XII

1. Each of the Contracting States shall notify to the other Contracting State
the completion of the domestic procedures required by its law for
entering into force of this Protocol. This Protocol shall enter into force
on the thirtieth day following the date of the receipt of the later of these
notifications and its provisions shall thereupon have effect in both
Contracting States:

a) in respect of taxes withheld at source, on amount paid or credited
on or after the first day of January of the calendar year next
following that in which this Protocol enters into force; and

b) inrespect of other taxes, for taxation years beginning on or after the
first day of January of the calendar year next following that in
which this Protocol enters into force.

2.  This Protocol, which shall form an integral part of the Agreement, shall
remain in force as long as the Agreement remains in force and shall
apply as long as the Agreement itself is applicable.
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IN WITNESS WHEREOF, the undersigned, being duly authorised by
their respective Governments, have signed this Protocol.

DONE in duplicate at SQWZ, on this 4 day of November, 2019, in the
Vietnamese, Korean and English languages, all texts being equally authentic.
In case of divergence of interpretation, the English text shall prevail.

For the Government of For the Government of
the Socialist Republic of Viet Nam the Republic of Korea

Ay

Ms. Vu Thi Mai H.E. Ms. Kang, Kyung-wha
Deputy Minister of Finance Minister of Foreign Affairs
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