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CHINH PHU NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

VA

CHINH PHU DAl CONG QUGC LUC - XAM - BUA,

Mong mudn ky két mét Hiép dinh vé viéc tranh d4nh thué hai
lan va ngén ngita viéc tron 1au thué ddi véi cc loai thu& ddnh
vao thu nhép va vao tai san,

Da thoéa thuén duéi day:




DIﬁU 1
PHAM VI AP DUNG

Hiép dinh nay 4p dung cho cic d6i tudng 14 nhitng d6i tudng cu
tri cia mot hodc clia ca hai Nudc ky két.
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PIEU 2

CAC LOAI THUE BAO GOM TRONG HIEP PINH

Hiép dinh nay 4p dung déi véi cdc loai thué do mdt Nude ky
két hodc cdc cd quan chinh quyén cd sé¢ hay chinh quyén dia
phuong ctia Nudc d6, danh vio thu nhip va vio tai san bat ké
hinh thitc 4p dung cta cic loai thué d6 nhu thé nao.

T4t ca cac loai thué thu trén tdng thu nhap, tdng tai sin hoic
nhitng phan cta thu nhip hay tai sdn bao gém céc khodn thué
déi véi l¢i nhudn t¥ viéc chuyén nhudng dong sin hoic bit
déng san, céc loai thu& danh trén tdng s6 tién luong hoic tién
cong do xi nghiép chi tra ciing nhu cic loai thué danh trén
phéan tri gid ting thém cua tai sdn déu dudc coi 1a thué danh
vao thu nhip va vae tai san.

ffhﬁng loai thu€ hién hanh dudc 4p dung trong Hiép dinh nay
a:

a. tai Viét nam:

(i)  thué thu nhip c4 nhan;

(ii)) thuélgitic; va

(iii) thué chuyén 1¢i nhuin ra nuéc ngoai;

(duéi day dudc goi 1a "thud Viét nam");

b. tai Lic - xam - bua:

(1)  thué& thu nhép d6i véi c4 nhan;

(i) thué cong ty;

(iii) thué thu trén tién thu lao ctia gidm ddc cong ty;

(iv) thué tai san; va




(v)  thu&kinh doanh dia phuong;

(duéi day dude goi 12 “thué Liic - xam - bua”).

Hiép dinh nay ciing s& dugc 4p dung cho céc loai thué c6 tinh
chit tuong tu hay vé cin ban gidng nhu céc loai thué trén ban
hanh sau ngay ky Hiép dinh nay bd sung, hodc thay thé cic
loai thué hién hanh. C4c nha chitc trich c6 thidm quyén cia hai
nudc ky két sé théng bdo cho nhau biét nhitng thay ddi co ban
trong luat thué cua titng Nudc.




PIEU 3

CAC PINH NGHIA CHUNG

Theo ndi dung ctia Hiép dinh nay, tri trudng hdp ngit canh doi
hdi c6 sy giai thich khac:

a.

ti "Viét nam" c¢6 nghia 1a nuéc Cong hda X3 hdi Cha nghia
Viét nam; khi dung theo nghia dia 1y, tit 46 bao gém toan
bd 1anh thd qudc gia Viét nam, ké ca lanh hai Viét nam, va
moi ving & ngoai va gin lién véi 1anh hai Viét nam ma theo
luat phdp Viét nam va phu hgp véi luit phdp qudc t&, Viét
nam c6 quyén chi quyén déi véi viéc tham dd va khai thac
tai nguyén thién nhién cta d4y bién, l1ong d4t dudi ddy bién
va khél nudc 6 trén;

tit "Lidc-xam-bua” c6 nghia 14 Dai cong qudc Liic-xim-bua,
khi ding theo nghia dia 1y, tit 46 bao gom lanh thé cta Pai
cong qudc Lic-xam-bua;

thuit ngit "Nudc ky két" va "Nudc ky két kia" c6 nghia 1a
Viét nam hay Liic-xdm-bua tiy theo ngit canh doi hoi;

thuat ngit "déi tugng” bao gém c4 nhén, céng ty hay bat ky
t6 chic nhidu d6i tugng nao khic;

thudt ngit "cong ty" dé chi cic t8 chiic cong ty hoic bat ky
mét thuc thé nao dudc coi 1a t3 chic cong ty dudi gidc dd
thué;

thuat ngit "xi nghiép cia Nudc ky két" va "xi nghiép ctaa
Nudc ky két kia" theo thit tu c6 nghia 12 mét xi nghiép dude
diéu hanh béi déi tudng cu tri ctia mét Nudce ky két va mot
xi nghiép diéu hanh bdi ddi tugng cu tri cia Nude ky két
kia;

thuat ngit " cdc ddi tugng mang quéc tich” ¢6 nghia:

(i) tat ca cdc cA nhan mang qudc tich mot Nude ky két;
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(ii) t&t ca cac phap nhin, t§ chiic hin vén va hidp hdi c6 tu
cdch dugc chap nhén theo céc luit c6 hidu luc tai mét
Nudc ky két;

h. thuit ngit "van tai quéc t&" c6 nghia la bdt cit sy véan
chuyén nao béng tau thiy hosic may bay dugc thuc hién béi
mdt xi nghiép cia mft Nubc ky két, trit truong hgp khi
chiéc tau thiy hoic médy bay d6 chi hoat ddng giita nhitng
dia diém trong Nugc ky két kia: va

1. thut ngit "nha chitc trach c6 thim quyén” c6 nghia:

(1) trong trudng hop ddi véi Viét nam, 1a Bo trudng Bé Tai
chinh hodc ngudi dai dién dugc 4y quyén cia Bb
truéng Bo Tai chinh; va

(i) trong trudng hop d6i véi Lic-xam-bua, 12 B$ trudng Bo
Tai chinh hodc ngudi dai dién dugc iy quyén cta Bd
trudng Bo Tai chinh.

Trong khi mjt Nudc ky két 4p dung Hiép dinh niy, moi thuat
ngit chua dugc dinh nghia trong Hiép dinh nay sé& cb nghia
theo nhu dinh nghia trong luat cta Nudc d6 ddi véi céc loai
thué ma Hiép dinh nay 4p dung, trit trudng hop ngit canh doi
hoi c6 su gidi thich kh4c. :
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PIEU 4

POI TUONG CU TRU

Theo ndi dung caa H.lep dinh nay, thuit ngit "déi tudng cu tri
clia mét Nude ky ké&t" cé ngh.la 14 b4t ctt d6i tudng nao, ma theo
cac luat cua Nudgc d6, 1a d6i tugng chiu thué cin cd vao nha &,
ndi cu trd, tru sé di€u hanh, tru sé ding ky hosc bat ky tidu
chudn nao khic c6 tinh chit tuong tu. Nhung thuat ngit nay
khong bao gom b4t cit d6i tugng nao 1a d6i tuong ch;u thué tai
Nudc d6 chi vi ¢6 thu nhép ti cdc ngudn tai Nudc d6 hay cé tai
san dat tai dé.

Trudng hdp theo nhung quy dinh tai khoan 1, khi mdt c4 nhan
1a dé6i tudng cu tri cha ci hai Nudc ky két, thi than phan cu
tri cia c4 nhin d6 sé dude x4c dinh nhu sau:

a. cd nhan d6 sé dugdc coi 12 dé1 tugng cu tri cha Nudc ma tai -
d6 cd nhan d6 c6 nha 6 thudng tri; néu cd nhan d6 c6 nha
thudng tri & ca hai Nufic c4 nhin d6 sé& dudc coi 14 d6i
tudng cu tri cua Nudc ma c4 nhan d6 c6 quan hé c4 nhéan
va kinh t& chit ché hon (trung tdm ctia cdc quyén l¢i chit
yéw);

b. néu nhu khéng thé x4c dinh dudc Nudc ky két noi cd nhan
d6 c6 trung tAm cdc quyén 1¢i chi y&u, hoic néu c4 nhén dé6
khéng c6 nha ¢ thudng tri d ca hai Nuée, c4 nhin dé sé
dugc coi 1a dd1 tugng cu tri cha NuSc ma cd nhan dé
thuong song;

c. néu cd nhan d6 thudng song 6 ca hai Nuédc hay khong song
thuong xuyen d Nuéc nao, cd nhan dé sé du0c toi la déi
tugng cu trii cia Nudc ma c4 nhan d6 mang quéc tich;

'd. néu c4 nhan do6 1a dsi tudng mang qﬁoc tich cua ca hai

Nudc hay khong mang quoc tich cia Nudc nao, cdc nha -
chl.ic trach c6 thim quyén ctia hai Nudc ky két sé gidi quyét
vén dé d6 béng théa thuan chung.
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Trudng hop do nhitng quy dinh tai khoan 1, khi mét d6i tuong
khong phai Ja c4 nhéan, 14 d6i tugng cu tri chia cd hai Nudc ky
két, hic d6, d6i tugng trén sé dudc coi 1a d5i tudng cu tri cda
Nuéc ndi déng tru sé didu hanh thuc t&€ chia d6i tugng do.
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PIEU 5
CO SO THUONG TRU

Theo néi dung ctia Hiép dinh nay, thuit ngit "cd sé thudng tri”
c6 nghia 12 mot cd sé kinh doanh ¢§ dinh ma qua d6 xi nghiép
thuc hién toan bd hay mdt phin hoat dng kinh doanh cua
minh.

Thuéat ngit "co sé thudng tri" chﬁ yéu bao gom:
a. tru sé diéu hanh;

b. chinhanh;

c. vanphéng;

d. nha may;

e. xudng;

f. mé, giéng ddu hoic khi, mé d4 hodc bat ky dia diém khai
thac tai nguyén thién nhién nao khéc; va

g. nha kho.

Thuit ngit "co s6 thudng tri" ciing bao gém:

a. dia diém x4y dung, cong trinh x4y dung, 1dp rép hoac lip
dat hay cidc hoat dong gidm s4it lién quan dén cdc cong
trinh, dia diém trén, nhung chi khi dia diém, céng trinh
hay cac hoat dong d6 kéo dai trong giai doan trén siau
thang;

b. viéc cung cdp cdc dich vy, bao gom ca dich vu tu vdn caa
mot xi nghiép thong qua cdc nhin vién hay cd nhin khac
dudc xi nghiép giao thuc hién cic hoat déng trén, nhung chi
khi c4c hoat dong mang tinh chit néu trén kéo dai (trong
cung mdt du dn hay mft dy 4n lién quan) tai mot Nudc
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trong mot giai doan hay nhiéu giai doan gop lai hon siau
thang trong khoang théi gian 12 thdng. e e

Mic du c6 nhitng quy dinh trén cia Diéu nay, thuit ngit "co s6
thudng tri" sé dugc coi 14 khéng bao gém:

a. viéc sit dung cdc phuong tién chi véi muc dich luu kho hodc
trung bay hang hoéa hay tai san cia xi nghiép;

b. viéc duy tri kho hang héa hbéc tai san cua xi nghiép chi véi
muc dich luu kho hoic trung bay;

c. viéc duy tri kho hang héa hoic tai sdn caa xi nghiép chi véi
muc dich dé cho xi nghiép khdc gia cong; '

d. vigéc duy tri mt cd sé kinh doanh cd dinh chi nhim muc
dich mua hang héa ho#c tai sdn hay dé thu thap théng tin
cho xi nghiép; '

e.. viéc duy tri mét cd sé kinh doanh ¢4 dinh chi véi muc dich
ti€n hanh bt ky hoat déng nao khéc cé tinh chat chudn bi
hoéc phu trg cho xi nghiép.

/

Méc du c6 nhitng quy dinh tai khodn 1 va 2, trudng hdp mot
déi tugng - trit dai 1y ¢6 tu cdch doc lap duge didu chinh béi
khodn 6 - hoat ddng tai mot Nudc ky két thay mit cho mot xi
nghiép cia Nudc ky két kia, xi nghiép d6 sé& dugc coi 14 c6 cd sé
thudng trd tai Nudc ky két thit nhat d6i véi cdc hoat dong ma _
déi tugng trén thyc hién cho xi nghiép, néu d6i tuong do:

a. c¢6 va thudng xuyén thyc hién tai Nudc d6 thdm quyén ky

- ket c4c hop dong diing tén xi nghidp, trit khi c4c hoat dong
ctia d6i tugng d6 chi gidi han trong pham vi cdc hoat déng
néu tai khoan 4 ma nhitng hoat déng d6 néu dugc thuc hién
théng qua mét cd s6 kinh doanh c6 dinh thi sé khéng lam
cho cd s6 kinh doanh ¢§ dinh d6 trd thanh mét co s6 thudng
tri theo nhitng quy dinh tai khodn d6; hay

b. khéng c6 thdm quyén néu trén, nhung thuong xuyén duy

tri tai Nudc thi nhit mot kho hang héa hay tai sin, qua dé
déi tudng nay thudng xuyén giao hang héa hay tai san thay
mat cho xi nghiép.
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Mot xi nghiép sé khong dudc coi 12 cé co sé thudng trni & mét
Nudc ky két néu xi nghiép d6 chi thuc hién kinh doanh tai -
Nudc dé thong qua mét dai 1y méi giéi, mot dai 1y hoa hong
hoac bat ky médt dai 1y ndo khéc c6 tu ciach doc lap, voi didu
kién nhiing d6i tugng nay chi hoat déng trong khuén khd kinh
doanh théng thudng cua he. Tuy nhién, khi c4c hoat déng cia
dai 1§ d6 dudc danh toan b hay hiu nhu toan bé cho hoat dong
dai dién cho xi nghiép d6, dai 1y d6 sé khéng dudc coi 14 dai 1y
c6 tu cach dgc 14p theo nghia cia khodn nay.

Viéc mot cong ty 1a d6i tudng cu tri ciia mot Nude ky két kidm
soat hodc chiu su kiém so4t bdi mot cong ty 12 d6i tudng cu tri
cia Nudc ky két kia hoic dang tién hanh hoat dong kinh
doanh tai Nudc kia (c6 thé théng qua mét cd sd thudng tri hay
duéi hinh thic khac) sé khong 1am cho bat "ky cong ty nao trd
thanh cd sé thudng tri ciia cong ty kia.
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PIEU 6
THU NHAP TU BAT DPONG SAN

Thu nhdp ma mdt déi tugng cu tri chia moét Nude ky két thu
dugc tit bat dong sin (ké ca thu nhép tit néng nghiép hodc lam .
nghiép) nam tai Nudc ky két kia thi c6 thé bi ddnh thué tai
Nudc kia. :

Thuét ngit "bat dong san" s& c6 nghia theo nhu luat ctia Nuéc
ky két noi cé tai sin. Trong moi trudng hdp thuat ngit sé bao
gom cd tai san di lién véi b4t dong sdn, dan gia sic va thist bi
sd dung trong néng nghiép va lam nghiép, cc quyén 4p dung
theo cdc quy dinh tai luit chung vé dién san, quyén sit dung
b4t dong sdn va cdc quyén duge hudng cic khoan thanh todn
thay ddi hay c& dinh trd cho viéc khai théc hay quyén khai
thic cdc md, ngudn khodng sin va céc tii nguyén thién nhién
khéc; cdc tau thiy va mdy bay sé& khéng dudc coi 1a bit déng
san.

Nhitng quy dinh tai khoén 1 s& 4p dung d6i véi thu nhap phat
sinh t¥ viéc truc tiép si dung, cho thué hay sit dung cic loai -
bat dong san dudi bat ky hinh-thiic nao khac.

Nhitng quy dinh tai khodn 1 va 3 ciing sé dp dung cho thu
nhép ti bat ddng san ctia mét x{ nghidp va déi véi thu nhap tit
bat dong sén dugc sit dung d4 thuc hién céc hoat déng dich vu
cd nhan dgc lap.
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PIEU 7

LOI TUC DOANH NGHIEP

Ldi tic cha mét xi nghiép cha mét Nudc ky két sé chi bi ddnh
thué tai Nudc d6, trit trudng hop xi nghiép cé tién hanh hoat -
dong kinh doanh tai Nudc ky két kia thong qua mdt cd so
thudng trd tai Nuéc kia. Néu xi nghiép co hoat dong kinh
doanh theo cich trén, thi cdc khoan 1¢i titc cia xi nghlep co thé
bi ddnh thué tai Nudc ky két kia, nhung chi trén phin lgi tic
phén bd cho cd sd thudng tri d6.

Thé theo céc quy dinh tai khoan 3, khi mét xi nghiép clia mot
Nuéc ky két tién hanh hoat dong kinh doanh tai Nudc ky két
kia théng qua mot cd sé thudng tri tai Nudc kia thi tai méi
Nudc ky két sé ¢b nhttng khoan ldi tic duge phan bo cho co sd
thudng trd néi trén ma cd sé d6 co thé thu dugc, néu né 1a mot
xi nghiép riéng, tach biét cing tham gia vao cic hoat déng nhu
nhau hay tudng tu trong cung nhitng diéu kién nhu nhau hay
tuong tu va c¢6 quan hé hoan toan ddc 1dp véi xi nghiép ma co
s6 d6 dudc coi 1a co s6 thudng trd.

Trong khi x4c dinh lgi tiic ctia mét co s§ thudng trd, cd sd nay
sé dugc phép khdu trit cdc khoan chi phi phat sinh phuc vu
cho hoat dong kinh doanh do co sé thudng tri dé thuc hién
bao gdm ca chi phi diéu hanh va chi phi quan 1y chung méc du
chi phi d6 phdt sinh tai Nudc noi co sé thudng tri dé dong hoac

d bat ky ndi nao khéc.

Khéng cb n(f)i dung nao tai Diéu nay anh hudng dén viéc 4p
dung luit cua mét Nuac ky két lién quan dén viéc xdc dinh
nghia vu nop thué ciia mét dai tuang trong trudng hgp thong
fin cung ca ? cho nha chiic trach c6 thim quyén cia Nudc dé
khong du dé x4c dinh cdc khoan lgi tic dude phan bd cho ca s6
thuong tru, voi diéu kién luit trén sé dugc ap dung, trong
pham vi théng tin nha chic trach c6 thim quyén da cé cho
phép, phu hdp véi nhitng nguyén tic cua Diéu nay.
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| Trudng hdp tai mft Nudc ky két van thudng xdc dinh céc

khoan lgi tlm dugc phan bd cho mét cd sd thudng trd trén cd sd
phan chia tdng cic khoan lgi tdc cta xi nghiép thanh nhung
phan khéc nhau, khong ¢6 ndi dung nao tai khodn 2 ngin can
Nudc ky két d6 x4c dinh 14i titc chiu thud theo cdch phan chia
theo thong 1é trén; tuy nhién, phuong phdp phin chia dudc
chip nhén sé c6 ké&t qua phit hop véi nhitng nguyén tic néu tai
Dbiéu nay.

Khong cd mot khodn lgi tic ndo dugc phan bd cho mdt cd sd
thudng trd néu co sé thudng trd d6 chi don thudn mua hang
héa hoac tai san cho xi nghiép.

Theo ndi dung céc khoédn trén, cdc khodn ldi titc dugc phan bd
cho co sd thudng tri sé dugc x4c dinh theo cing mot phudng
phap gilla cidc nam trit khi c¢6 dh 1y do chinh ddng dé x4c dinh
theo phudng phdp khiéc.

Khi lgi tic bao gom cdc khoan thu nhip dugc dé cap neng tai
cdc Diéu khdc cha Hiép dinh nay, thi cic quy dinh cla cic
Diéu d6 khong bi 4nh hudng bdi nhiing quy dinh tai Diéu nay.
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PIEU 8

VAN TAI BIEN VA VAN TAI HANG KHONG

Ldi titc do mét xi nghiép ca mgt Nudc ky két thu dude tit hoat
dong clia tau thuy hodc méy bay trong van tdi qudc t& sé chi bi
d4nh thué tai Nuéc ky két do.

Nhiing quy dinh tai khodn 1 ciing s& 4p dung cho céc khoan ldi
titc thu duge tit viéc tham gia vao mét t§ hdp, mét lién doanh
hay mot hang hoat déng qudc t&.
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PIEU 9

NHONG Xf NGHIEP LIEN KET
Khi:

a. mot xi nghiép clia mét Nude ky két tham gia tryc tiép hodc
gidn tiép vao viéc diéu hanh, kiém soit hodc gép vén vao
mot xi nghiép cua Nudc ky két kia, hoic

b. cdc dé1 tugng cing tham gia truc ti€p hodc gidn ti€p vao
viéc didu hanh, kiém sodt hodic gop von vao mét xi nghiép
cua mét Nude ky két va vao mét xi nghiép cua Nudc ky két

- kia,

va trong cad hai trudng hdp, trong méi quan hé tai chinh va
thuong mai giita hai xi nghiép trén c6 nhiing diéu kién dugc
dua ra hoac dp dat khdc véi diéu kién dudc dua ra giita cdc xi
nghiép doc lap, lic d6 moi khoan 1di tic ma mot xi nghiép cb
thé thu dudc néu khong c6 nhitng diéu kién trén nhung nay vi .
nhiing diéu kién ndy ma xi nghiép d6 khéng thu dudc, sé vin
dugc mt Nude ky két tinh vao cdc khodn lgi tite cia xi nghiép
d6 va bi danh thué tudng tng.

Khi mét Nude ky k&t tinh vao cdc khodn lgi tic ctia xi nghiép
tai Nudc d6 - va ddnh thué tuong @ng - cdc khoan l¢i tic ma
mot xi nghiép tai Nudc ky két kia da bi danh thué& § Nudc kia
va nhitng khoan 1di titc 1& ra thugc vé xi nghiép cia Nudc thit
nhit néu nhu nhitng diéu kién dit ra gitta hai xi nghiép trén 1a
nhiing diéu kién dat ra giita hai xi nghiép ddc lap, khi d6 Nudc
ky két kia, néu déng y véi viéc diéu chinh, sé diéu chinh cic
khoan thué tai Nugc minh d8i véi nhitng khoan 1di tiic trén cho
phu hgp. Trong khi x4c dinh sy diéu chinh trén sé xem xét dén
ciac quy dinh khéc cua Hiép dinh nay va khi cdn thiét cic nha
chitc trach c6 thim quyén cta hai Nudc ky két s& tham khdo ¥
kién ciia nhau.
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 PIKU 10

TIEN LAI CO PHAN

Tién 13i ¢ phdn do mét cong ty 1a d6i tugng cu tri cha mét
Nudc ky két tra cho mét d6i tugng cu tri cia Nudc ky két kia
c6 thé bi ddnh thué é Nuéc kia.

Tuy nhién, nhitng khodn tién 14i ¢d phdn d6 ciing co thé bi
danh thué tai Nudc ky két noi cong ty tra tién 13i cd phdn 1a .
do6i tudng cu trd, nhung thué dudc tinh khi d6 sé khong vudt
qua:

a. 5 phan tram tong S0 tlen 13 c6 phdn néu dsi tutdng thuc
hudng 1A méot cong ty nam g1u truc tiép hay gian t1ep it
nh4t 1a 50 phdn trim von cla cong ty tra tién lii cd phdn
hay d4u tu hon 10 tridu d6 la M§, hodc khodn tudng dudng

"bang tién Viét nam hoac tién Lic-xdm-bua, vio vén cua
Céng ty tra tién 14i cd phén;

b. 10 phén tram tdng sé tién ldi cd phidn néu dsi tugng thuc
hudng 12 mét cong ty ndm giit truc tiép hay gian tiép it
nhdt 1 25 phan trdm nhung it hon 50 phan tram von cua
cong ty tra tién ldi c6 phan hay ddu tu khéng nhiéu hon 10
triéu do la My, hodc khoan tu:dng duang bing tién Viét nam
ho#c tién Luic-xam-bua, vio vén cla cong ty tra tién lai cd
phan;

c. 15 phdn tram tdng sd tién 14i cd phdn trong tdt cd cédc
truong hdp khac.

Nhitng quy dinh cua khodn nay sé& khong anh hu:dng toi v1ec
ddnh thué€ cdong ty déi véi khoan 1¢i titic dung dé chia lai cd
phin. :

A_n

Thuat ngit "tién 1ai cd ph dugc su dung trong Diéu nay co
nglna 1a thu nhap tit c6 phan, hoic cic quyén 1di khéac, khéng
ké cic khoan ng, dudc hudng ldi tdc, cling nhu thu nhéap tu céc
quyén lgi cong ty khac cung chiu su diéu chinh ctia chinh sach
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thué& d6i véi thu nhap tit c¢d phin theo cic luit cia Nudc noi
cong ty chia 14i c6 phan 1a d6i tugng cu trd.

Nhitng quy dinh tai khoan 1 vi 2 sé& khéng 4p dung trong
trudng hgp 461 tugng thuc hudng cac khoan tién lai cd phan l1a
déi tudng cu tri cia mdt Nude ky két c6 tién hanh hoat dong
kinh doanh tai Nudc ky két kia, noi cong ty tra tidn 14i ¢ phin
12 d6i tudng cu trd, théng qua mét cd sé thudng tri nam tai
Nudc d6, hay tién hanh tai Nudc kia cdc hoat déng dich vu ca
nhéan déc 1ap théng qua mot cd sd c6 dinh tai Nudc kia, va
quyén ndm giit ¢ phdn nhd d6 dugc hudng tién l4i c§ phén, cé
su lién hé thuc t& dén cd sé thudng tri hoic co s6 ¢ dinh néi
trén. Trong trudng hdp nay cic quy dinh tai Diéu 7 hodc Diéu
14, tuy timg truong hdp, sé ‘dudc dp dung.

Khi mdt cong ty 1a doi tugng cu tri cia mét Nude ky két cb ldi
titc hay thu nhép phét sinh tit Nudc ky két kia thi Nudc kia ¢
thé khong ddnh thué déi véi nhitng khoan tién 14i c6 phdn do
cong ty nay tra, trit trudng hop nhitng khoan tién 14i c6 phdn
nay dudc tra cho déi tugng cu trd cia Nudc ky két kia, hodic
quyén nidm giit cd phan cé cic khoan tién 14i cd phdn dudc tra
c6 su lién hé thyc t& véi mot co sd thudng tri hay mét cd sé cd
dinh tai Nuéc kia, déng thoi Nudc ky két kia ciing khéng budc
cdc khoan 1¢i tiic khong chia ctia céng ty trén phdi chiu thué
d6i véi nhitng khodn lgi titc khong chia ctia céng ty, cho du
nhiing khoan tién 14i c6 phdn dudc chia hoic cic khodn ldi tic
khong chia bao gom toan bé hay mot phan cdc khoan ldi tic
hoédc thu nhip phat sinh tai Nudc kia.
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PIEU 11

LAI TU TIEN CHO VAY

Lai tu tién cho vay phat sinh tai mot Nudc ky két va dude tra
cho déi tudng cu tri clia Nudc ky két kia c6 thé bi danh thu&
tai Nudc kia.

Tuy nhién, khodn tién l4i nay ciing c6 thé bi ddnh thué & Nudc -
ky két ndi phat sinh 13i va theo cdc luit cha Nudc d6, nhung
néu ddi tugng nhén 14 d8i tugng thuc hudng c4c khodn tién lai
nay thi mic thué khi dé dude tinh s& khéng vudt qua 10 phan
tram tdng s khodn lai tit tién cho vay.

Thuit ngit "l4i tu tién cho vay" dung ¢ Diéu nay cé nghia la
thu nhéap ti cdc khodn cho vay duéi bat ky dang nio, cé hay
khong dugec dam bao bang thé chdp va cé hosic khdng c6 quyén
dudc hudng l¢i tic cia ngudi di vay, va dic biét 14 khoan thu
nhép ti ching khodn chinh phu va thu nhdp ti trdi phiéu
hodc trdi phi€u théng thudng, bao gom ca tién thudng va giai
thudng di lién véi cdc chitng khodn, trai phiéu hoic trai phiéu
thong thudng dé. Tién phat thanh toin chim sé khong dudc
coi ]a 13i tit tién cho vay theo néi dung cia Diéu nay.

Nhiing quy dinh tai khoan 1 va 2 sé khong dugdc 4p dung néu
nguoi thuc hudng cdc khoan lii ti tién cho vay la déi tugng cu
tri tai mét Nudc ky két, tién hanh hoat dong kinh doanh tai
Nudc ky két kia noi phat sinh cdc khoan 14i tit tién cho vay
théng qua mot cd s thudng tru tai Nudc kia hodc thuc hién tai
Nudc kia cdc hoat dong dich vu cd nhan djc 14p thong qua mot
cd s6 ¢d dinh tai Nuée kia va khoan ng cb céc khoan tién lii
dugc tra c6 sy lién hé thuc t& véi cd s thudng tri hay co sd cd
dinh d4. Trong trudng hdp nay, cic quy dinh tai Diéu 7 hoac
Diéu 14, tuy ting trudng hgp, sé dudc 4p dung.

Lai t¥ tién cho vay.sé dudc coi 12 phét sinh tai mot Nude ky
két khi d51 tugng trd chinh 13 Nha nudc d6, cd quan chinh
quyén co s6, chinh quyén dia phudng, hoic déi tugng cu tri
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cua Nudc d6. Tuy nhién, khi d6i tugng tra 13i c6 6 moét Nudeky . .-  |I

ké&t mot co sd thudng tri hay mét co sé c6 dinh lién quan dén
cic khoan ng da phat sinh cdc khodn li nay, va khoan tién 1ai
d6 do co sd thudng tri hoic cd sd ¢ dinh d6 chiu thi du d6i
tugng d6 c6 la d6i tugng cu tri cha mét Nudc ky két hay
khong, khoan tién 13i nay sé van dugc coi 14 phat sinh d Nudc |
ky két ndi cd sé thudng tri hay cd sd cé dinh dé dong.

Trudng hgp do méi quan hé dic biét giita déi tugng tra 1ai va
ddi tugng hudng lai hodc gilta ¢ hai déi tugng trén va cic doi
tuong khdc, khoan lai tit tién cho vay, lién quan dén khoan cho
vay c6 s6 tién 1ai dudc tra vudt qua khoan tién duge thoa thuin
gitta d6i tugng di vay va d6i tugng thuc hudng khi khéng cé
méi quan hé nay, thi khi d6, cdc quy dinh cta Diéu nay sé chi
ap dung d6i vdi cdc khodn tién thanh todn khi khéng c6 méi
quan hé dic biét trén. Trong trudéng hop nay, phan thanh toan
vugt sé bi ddnh thué theo luit cta titng Nudc ky két c6 xem xét
ti cdc quy dinh khéc cua Hiép dinh nay.
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PIEU 12
TIEN BAN QUYEN

Tién ban quyén phat sinh tai mét Nude ky két va dudc tra cho
ddi tugng cu tri cha Nudc ky két kia c6 thé bi danh thué tai

Nudc kia.

Tuy nhién, nhitng khodn tién ban quyén d6 cing c6 thé bi
ddnh thué tai Nudc ky két noi phat sinh, va theo cdc luit caa
Nuéc d6, nhung néu déi tugng nhin la déi tugng thuc hudng
tién ban quyén thi miic thu€ dugc tinh sé khong vugt qua 10
phén trim tdng s6 tién ban quyén.

Thuat ngit "tién ban quyén" duge sit dung trong Diéu nay cé
nghia 1 cic khoan thanh todn & bat ky dang nao dudc tra cho
viéc st dung, hodc quyén sit dung, ban quyén tic gia cia mot
tdc phdm van hoc, nghé thuat hay khoa hoc, ké ca phim dién
anh hoidc cdc loai phim hay cédc loai bang dung trong phat
thanh va truyén hinh, bing phdt minh, nhin hiéu thudng
mai, thiét k& hodc miu, d6 4n, cong thic hoic quy trinh bi
mét, hay tra cho viéc st dung, hay quyén stt dung thiét bi céng
nghiép, thuong mai hoidc khoa hoc, hay tra cho théng tin lién .
quan dén kinh nghiém cdéng nghiép, thuong mai hosc khoa
hoc.

Nhiing quy dinh tai khoan 1 vi 2 s& khéng 4p dung néu déi
tugng thuc hudng cdc khoan tién ban quyén, 1a d6i tugng cu
trd caa mét Nudc ky két, tién hanh hoat dong kinh doanh &
Nudc ky két kia ndi c6 khodn tién ban quyén phét sinh, théng
qua mot co sé thudng tmi ndm tai Nudc kia hoic tién hanh tai
Nudc ky két kia cic hoat déng dich vu cd nhan doc lap théng
qua mt cd sG ¢d dinh tai Nudc kia, va quyén hay tai san cé cic
khoan tién ban quyén dudc tra cé su lién hé thuc t& voi co s6
thudng trd hoic cd sd ¢ dinh d6. Trong trudng hgp nay cidc quy
dinh cua Diéu 7 hoidc Diéu 14, tuy tiung trudng hop, sé dudc ap
dung.
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Tién ban quyén sé dudc coi 1a phat sinh tai mdét Nude ky két -
khi d8i tugng tra tién ban quyén chinh 1a Nha nudc dé, cd quan
chinh quyén co sd, chinh quyén dia phuong hoic 12 ddi tugng
cu tri cua Nudc d6. Tuy nhién, khi mét d61 tudng tra tién ban
quyén, 14 hay khong 12 d8i tugng cu tri ciia mét Nude ky két,
c6 6 mdét Nudc ky két mét co sé thudng tri hay mét cd sé co
dinh lién quan dén trich nhiém tra tién ban quyén di phat
sinh va tién ban quyén d6 do co sd thutng trd hay cg sé c¢d dinh
d6 chiu thi khodn tién ban quyén nay sé dudc coi 1a phat sinh &
Nuéc noi cé cd s6 thudng tra hay cd s6 ¢ dinh d6 déng.

Trudng hgp vi mdi quan hé dic biét gitta doi tugng tra va déi
tuong thuc hudng hoic gilta ca hai d6i tugng trén va cdc ddi
tugng khéc, khoén tién ban quyén, lién quan dén viéc si dung,

quyén hay théng tin cé sd tién ban quyén dudc tra, vugt qué

khodn tién dugc théa thuin giita déi tugng tra tién va déi
tugng thuc hudng khi khéng c¢6 méi quan hé dic biét nay, thi
cdc quy dinh cla Diéu nay s& chi 4p dung d6i véi khodn tién -
thanh todn khi khong c6 méi quan hé trén. Trong trudng hdp
nay, phan thanh todn vugt sé bi danh thué theo cdc luit caa

tung Nudc ky két c6 xem xét dén cidc quy dinh khdc cia Hiép

dinh nay.
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DIEU 13

LOI TOC TU CHUYEN NHUQNG TAI SAN

Loi tiic do mét déi tugng cu tri cia moét Nudc ky két thu duge
tu viée chuyén nhugng bat dong san dugc néu tai Diéu 6 va
nim tai Nudc ky két kia cé thé bi ddnh thué tai Nudc kia.

Lgi tiic tit viéec chuyén nhugng dong san la mot phdn cla tai
san kinh doanh ctia mét cd sé thudng tri ma mot xi nghiép cua
mot Nuée ky két c6 tai Nudc ky két kia hoic dong san thuéc
mdt ¢ s6 ¢ dinh ciia mdt doi tudng cu trd cua mot Nude ky
két c6 ¢ Nude ky két kia dé tién hanh hoat déng dlch vu céd
nhén déc 1ap ké ca ldi tic tit viec chuyén nhudng co sé thudng
tri dé (riéng co sd thudng tri d6 hodc cung vdi toan bd xi
nghiép) hoic cd s6 ¢ dinh d6 c6 thé bi danh thué tai Nudc kia.

Lgi titc tit viéc chuyén nhugng tau thiy hodc mdy bay do mét
xi nghiép ctia mot Nudc ky két diéu hanh trong vén tai quéc t&
ho#ic dong san thudc hoat déng cua tau thuy hoic may bay do,
sé chi bi ddnh thué tai Nudc ky két do.

Loi titc do m()t doi tugng cu tri cia mét Nudc ky két thu dudc
tit viéc chuyén nhudng cd phan hay cdc quyén ldi tuong Ung
trong mot cong ty ma ta1 san clia cong ty d6 chu yéu hay toan
bé bao gom bit déng sdn ndm tai Nudc ky két kia, co thé bi

d4nh thué tai Nuédc kia.

Ldi titc tit viéc chuyén nhuqhg bat ky tai sdn nao ngoai nhitng
tai san dudc dé cp tai cac khoan 1, 2, 3, 4 va 6 sé& chi bi ddnh
thué tai Nuéc ky két ndi d6i tudng chuyén nhugng 13 d6i tugng
cu tra.

Nhitng Quy dinh tai khodn 5 sé khong 4nh hudng d&n quyén
ciia méi Nudce ky két trong vidc ddnh thué theo luat riéng caa
Nudc d6 déi voi 1di tic do mot cd nhan 1a d6i tugng cu trd caa -
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DPIEU 14

HOAT PONG DICH VU CA NHAN DOC LAP

Thu nhép do mét déi tugng cu trii cia mot Nudc ky, két thu .
dugc tit cdc hoat dong dich vu nganh nghé hay cic hoat dong
khdc c6 tinh chit ddc 1ap sé chi bi danh thué tai Nude d6 tru
cdc truong hgp sau diy khi thu nhap dé ciing c6 thé bi danh
thué tai Nudc ky két kia:

a. néu déi tudng d6 thuong xuyén cé tai Nudc ky két kia méot
cd sd c§ dinh nhdm muc dich thuc hién cac hoat déng nay,
trong trudng hdp d6 chi phan thu nhip phan bd cho cd sé ¢
dinh d6 c6 thé bi danh thu& tai Nugc ky két kia; hay

b. néu d8i tugng dé c6 mit tai Nudc ky két kia trong mot giai
doan hay nhiéu giai doan gop lai tit 183 ngay trd 1én trong
nam tai chinh lién quan; trong trudng hop d6 chi phan thu
nhdp thu dugc tit cic hoat dong cua doi tudng nay dudc
thuc hién tai Nudc kia cb the bi ¢dnh thué tai Nudc kia.

Thuét ngit "dich vu nganh nghé" chi yéu bao gém nh\ing hoat
dong khoa hoc, van hoc, nghé thuat, gido duc hay glang day
mang tinh chit déc 14p cling nhu cdc hoat déng déc l4p cha'cdc
thay thudc, béc si, luat su, k§ su, kién tric su, nha si va ké
toan vién.
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DPIEU 15

HOAT PONG DICH VU CA NHAN PHU THUQC

Thé theo cdc quy dinh tai Diéu 16, 18, 19, 20 va 21 c4c khodn
tién luong, tién cong, va cdc khodn tién thu lao tuong tu khéc
do mdt ddi tugng cu trd ciia mdt Nudc ky két thu dude tit lao
dong lam cong sé& chi bi ddnh thué& tai Nudc d6, tri khi céng
viéc cia d6i tugng dé dude thuc hién tai Nudc ky két kia. Néu
cong viéc 1am coéng dugce thyc hién nhu viy, s§ tién cdng tra cho
lao dong d6 cé thé bi danh thué tai Nudc kia.

Mic du cé nhitng quy dinh tai khoan 1, tién cong do mot d6i
tugng cu tri cia mét Nudc ky két thu duge tit lao dong lam
cong tai Nudc ky két kia sé chi bi ddnh thué tai Nudc ky két
thi nhit néu:

a. ngudi nhin tién céng co mét tai Nudc kia trong mdt khodng
thoi gian hodc nhiéu khoang thdi gian gép lai khong qud
183 ngay trong nam tai chinh lién quan, va

b. chu lao dong hay d6i tugng dai dién chi'ldo dong tra tién
cong lao dong khong phai 1a déi tugng cu trd tai Nudc kia,
va

c. s8 tién cong khéng phai phat sinh tai mét co sé thuing tri
hoic cd 86 ¢ dinh ma d6i tugng chu lao déng cé tai Nuéde
kia.

Maic du c6 nhitng quy dinh trén cia Diéu nay, tién cong tit lao
dong lam trén tau thuy hoidc mdy bay do mdt xi nghiép cua
mdt Nudc ky két diéu hanh trong van tai qudc t& sé chi bi ddnh
thué tai Nuédc dé.
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DIEU 16

THU LAO CHO GIAM POC

Cédc khoan thu lao cho gidm d6c va cac khodn thanh todn
tudng ty khac do mét d6i tugng cu tri cia mot Nudc ky két
nhén dudc v6i tu cdch 1a thanh vién cla ban gidm ddc ciia mot
cong ty 1a déi tugng cu trd cha Nudc ky két kia co thé bi d4nh
thué tai Nudc kia.
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PIEU 17
NGHE SI VA VAN DONG VIEN

Mic du c6 nhiing quy dinh tai Diéu 14 va 15, thu nhap cua
mot d6i tudng cu tri cua mét Nude ky két thu dudce véi tu cach
ngudi bidu dién nhu dién vién san khiu, dién anh phat thanh
hay truyén hinh, hodc nhac cong, hoic le tu cach la van dong
vién, tu nhilng hoat dong ¢4 nhan cha minh thuc hién tai
Nuéc ky két kia c6 thé bi danh thué tai Nudc kia.

N

Truong hdp thu nhap lién quan dén cic hoat dong trinh dién -
cd nhan cta ngudi biéu dién hoac vin dong vién nhting khong
dugc tra cho ban thin ngudi biéu dién hoic vin dong Vién, ma
tra cho mét déi tugng khdc thi thu nhip nay cé thé bi danh
thue tai Nudc ky két noi dién ra nhung hoat dong trinh dién
cia ngudi biu dién hoic vin déng vién, mac du c6 nhitng quy
dinh tai cdc Diéu 7, 14 va 15.

Mac du da c6 cidc quy dinh tai khoan 1 va 2, thu nhip do cic
nghé s hay vian dong vién 14 61 tugng cu trd cia mét Nudce ky
két thu dudc tit cdc hoat dong trinh dién tai Nudc ky két kia
theo mot chuong trinh trao dm van hda giita hai Chinh phu
cia hai Nudc ky két sé duge mién thué tai Nudc ky két kia.
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PIEU 18
TIEN LUONG HUU

Thé theo cic quy dinh tai khodn 2 Diéu 19, tién ludng huu va
cdc khoan tién cdng tuong tu khic dudc tra cho mot déi tuong
cu trd ciia mdt Nude ky két do cac cong viée da 1am trude day

- s& chi bi d4dnh thué & Nudc dé.

Miéc dit ¢6 cdc quy dinh tai khoan 1, tién luong huu va cédc
khodn tién thanh todn khéc dugc tra theo luit bao hiém x4 hoi
cua mot Nuéde ky két co thé bi danh thu& § Nudc dé.
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DIEU 19

PHUC VU NHA NUGC

Céac khoan tién luong, tién cong va cdc khoan tién thu lao
tuong tu khéc, trit tién luong huu, do mét Nudc ky két hoic
mdt cd quan chinh-quyén co s§ hay chinh quyén dia phuong
cua Nudc ky két d6 trd cho mgt c4 nhan d6i véi viéc phuc vu
cho Nbha nudc hodc chinh quyén cd sd hay chinh quyén dia
phudng d6 sé chi bi danh thué tai Nudc d6.

Tuy nhién cdc khoan tién ludng, tién cong va cdc khodn tién
thit lao twong tu khéc nay, sé chi bi ddnh thué tai Nudc ky két
kia néu viéc phuc vu nay dude thuc hién tai Nuédc kia va néu c4
nhén nay la d6i tugng cu tri cha Nudc kia, ddng thi:

(i) la déi tugng mang quéc tich cia Nudc kia; hoic

(ii) khong tré thanh déi tugng cu trd chia Nudc kia chi don
thudn vi thyc hién nhitng céng viéc trén.

B4t ky mdt khodn tién luong huu nio do mét Nuéc ky két, méot
chinh quyén cd sd hoic mét cd quan chinh quyén dia phuong
ctia Nudc d6 hodc do cdc quf ctia nhitng co quan nay lap ra tra
cho mjt c4 nhan déi véi cdc cong viéc phuc vu cho Nha nuédc
hodc cdc cd quan chinh quyén cd s§ hay chinh quyén dia
phuong tai Nuéc dé sé chi bi d4dnh thué ¢ Nudc dé.

Tuy nhién, nhitng khoén tién luong huu nay s& chi bi danh
thu€ § Nudc ky két kia néu c4 nhan nay 13 d6i tugng cu trd va
14 o1 tugng mang qudéc tich ctia Nudc kia.

Céc quy dinh ctia Diéu 15, 16 va 18 sé dp dung ddi véi nhitng
khoén tién luong, tién céng va cc khoan tién thu lao tuong tu
khéc va tién luong huu d6i véi cic cong viéc lién quan dén mét
hoat dong kinh doanh dugc ti€n hanh béi mot Nudc ky két hoic
co quan chinh quyén co sé hodc chinh quyén dia phuong cha
Nudc dé. .
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DPIEU 20

SINH VIEN VA THUC TAP SINH

Nhitng khoan tién ma mot sinh vién hay thuc tip sinh nhan
dugc dé trang trdi cdc chi phi sinh.hoat, hoc tip hay dio tao
ma ngudi sinh vién hay thuc tip sinh nay ngay truéc khi dén
mét Nudc ky két dang va da 1a d6i tudng cu tri cta Nudc ky
. két kia va hién c6 mat tai Nude thit nhat chi véi muc dich hoc
tap hay dao tao, sé khéng bi ddnh thué tai Nudc thi nhit, véi
diéu kién nhitng khoan tién dé c6 ngudn gdc tit bén ngoai Nudc
nay. .

Maéc du da cé cdc quy dinh tai cdc Diéu 14 va 15, tién cong tra
cho ciac hoat dong phuc vu cia sinh vién hay thuc tip sinh
thuc hién tai mot Nudc ky két sé khong bi ddnh thué tai Nudc
dé véi diéu kién nhitng hoat déng phuc vu dé cé lién quan dén
hoat dong hoc tip hay dao tao cia déi tugng dé.
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PIEU 21

GIAO VIEN, GIAO SU VA NHA NGHIEN cUU

Mot ca nhan hién tai hay ngay trudc khi sang mét Nudc ky két

14 d6i tugng cut tri ciia Nudc ky két kia va hién co miét tai Nuéc

ky két thi nhdt véi muc dich chd y&u la gidng day, thuyét
trinh hay tién hanh nghién ciu tai mot trudng dai hoc, cao
dang, phd théng hay co s8 gido duc hay t§ chitc nghién ciu
khoa hoc dudc Chinh pha ciia Nudc ky két thi nhat chi dinh
trong mjt khodng thoi gian 2 nam ké tit ngay diu tién dén
Nudc ky két thi nhit, sé dugc mién thué tai Nudc ky két thi -
nhdt déi véi khoan tién cong trad cho hoat dong giang day,
thuyét trinh hay nghién ciu nhu vay. ,

Diéu nay sé chi 4p dung d4i véi thu nhap tit hoat déng nghién
ciu néu viéc nghién citu nay dude mét c4 nhan thyc hién i 1di
ich cong cong va ngay tit ddu khéng phai vi lgi ich riéng cua
mdt hay nhiéu c4 nhan khic.




2/

34
PIEU 22
THU NHAP KHAC

Nhitng khoan thu nhép cia mét d6i tugng cu tri ctia mot Nudc
ky két, cho du phét sinh ¢ dau, chua dugc dé cip dén tai nhitng
Diéu trén cta Hiép dinh nay, sé chi bi danh thud tai Nuéc dé.

Nhitng quy dinh tai khodn 1 s& khong 4p dung d6i véi thu
nhép, tri thu nhép tir bat dong sdn dudc dinh nghia tai khoan
2 Diéu 6, néu do6i tuong nhéan thu nhép la déi tudng cu tri cla
mot Nude ky két, cé tién hanh hoat déng k.mh doanh tai Nude
ky két kia thong qua mot cd s thudng tri nim tai Nudc kia
hay thuc hién tai Nudc kia nhung hoat dong dich vu ca nhan
ddc lap thong qua mot cd s6 cd dinh tai Nudc kia, va quyén hay
tai san lién quan dén s6 thu nhap duac chi tra cé su lién hé
thuc t& véi cd sd thudng tri hay cd sd ¢§ dinh néi trén. Trong
trudng hdp nhu vay nhitng quy dinh tai Diéu 7 ho#c Diéu 14,
tuy ting trudng hdp, sé dugc dp dung.
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DIEU 23
TAI SAN

Tai san 14 bat dong sén néu tai Diéu 6 do mot déi tugng cu tra
cua mot Nudc ky két s6 hitu va bat dong san d6 nam tai Nuéc
ky két kia cé thé bi ddnh thud tai Nudc kia.

Tai san la dong san hinh thinh nén mét phdn tii san kinh
doanh cia mét co sé thudng tri cha mdt xi nghlep cia mét
Nuéc ky két c6 tai Nudc ky két kia hay 1a dong sén thudc mot
cd s6 ¢ dinh cta mdt ddi tugng cu tri cia mét Nude ky két co
tai Nudc ky két kia dé thuc hién céc hoat dong dich vu c4 nhan
doc lap c6 thé bi ddnh thué& tai Nudc k1a

Tai sdn 1a tau thiy va mdy bay do mét xi ngh1ep cua mjt Nude
ky két d.leu hanh trong hoat déng van tai qudc t& va tii san 1a
dong san lién quan dén hoat déng clia tau thiy va may bay dé
s& chi bi d4nh thué tai Nudc ky két do.

T4t ca cac phén tai san khéc clia mot ddi tugng cu tri cua mot
Nudc ky két s& chi bi danh thué tai Nudc dé.
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PIAU 24
CAC BIEN PHAP XOA BO VIEC DANH THUR HAT LAN
1/ Tai Viét nam, viéc ddnh thu& hai 14n sé dugc xéa bd nhu sau:

a. Trudng hgp mot ddi tugng cu trd ctia Viét nam c6 thu nhap,
lgi tic hay 1di tic tit chuyén nhugng tai sdn ma theo céc
luit cia Liic-xdm-bua va phi hgp véi Hiép dinh nay, c6 thé -
bi ddnh thué tai Liic-xim-bua, Viét nam sé cho phép khiu
trit vao thu& danh trén. thu nhép, l¢i tic hay lgi tic ti
chuyén nhugng tai sdn ctia d6i tudng cu tri d6 mot sd tidn
bang sd tién d4 np tai Liic-xam-bua. Tuy nhién, s§ thué
dugc khau trit sé khéng vugt qué sé thué Vist nam danh .
irén thu nhap, 1¢i tic hay l¢i tic tit chuyén nhugng tai san
d6 duge tinh phit hop véi cdc lust va quy dinh vé thué cia
Viét nam. ‘

b. Trudng hdp mét cong ty 1a déi tudng cu tri cha Lic-xim-
bua tr tién 14i c§ phdn cho mét cong ty 1a d6i tugng cu tri
cia Vigt nam v cong ty nay ndm giit tryc tiép it nhat 1a 10
phén tram vén cla cong ty tra 14i ¢d phéan (ciing véi s6 thud
Lic-xdm-bua duge phép khiu trit theo quy dinh cta diém
(a) tai khodn nay), viéc khfu trit s& xem xét dén s§ thué
Lic-xdm-bua do céng ty thit nhat da nop d6i véi s6 lgi tdc
diing dé chia 13i ¢§ phan. |

2/ Tai Lic-xdm-bua, viéc ddnh thué hai 1in sa duge x6a bé nhu
sau:

a. Trudng hgp mét déi tudng cu tri cia Liic-xam-bua thu dudc
thu nhép hodc s6 hitu tai sin, ma phi hgp véi céc quy dinh
cia Hiép dinh nay, ¢6 thé bi danh thud tai Viét nam, khi dé
thé theo cdc quy dinh tai cic didm tit (b) dén (d), Lic-x4m-
bua s& mién thué cho nhitng kho4n thu nhap hay tai sin
nay, nhung dé tinh s§ thu& danh trén phén thu nhap hay
tai san cdn lai ciia d6i tugng cu tri d6, c6 thé 4p dung ciing
mitc thué suit nhv trudng hgp khodn thu nhép hay tai san
d6 khong dugec mién thué. )
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b. Trudng hdp mdt ddi twong cu trd cla Liic-xim-bua nhan

dudc thu nhip, ma phu hgp véi cdc quy dinh ctia Didu 10,
11, 12 va khoan 4 va 6 cita Diéu 13, c6 thé bi d4nh thu# tai
Viét nam, Lic-xdm-bua s& cho phép khiu trit vao phin
thu€ danh trén thu nhip cha déi tugng cu tri dé mot sd
tién bang s thué& da nop tai Viét nam. Tuy nhién, s& tién
khu trit d6 sé khéng vudt qui phédn thué duge tinh trudc
khi cho phép khéu trit, phan b3 cho nhitng khoan thu nhap
nhan dugc tit Viét nam. :

. Trudng hgp mét cong ty 1a d6i tugng cu trd xta Lic-xim-

bua thu dugc tién 13i c8 phin ti cdc ngudn tai Vit nam,
Lic-xdm-bua sé mién thu& cho nhitng khodn tién lii cj .
phin nay véi diéu kién céng ty 1a déi tudng cu trd ciia Liic-
xdm-bua, ngay tit dau nadm k& todn, da sd hitu truc tiép it
nhit 1 10 phén trim vén cha cong ty tra 14i cd phén. Trong
cang di€u ki¢n d6, s§ cd phin trong céng ty cha Viét nam
nhu néu 6 trén sé dugc mién thué tai san cta Liic-xim-bua.

- Truong hdp, do nhitng mién gidm thu& theo quy dinh cta

luat Viét nam nham khuyén khich d4u tu tai Viét nam, s&
thué€ Vigt nam thyc t& dénh vio tién 1i c§ phin (khéng
phéi 12 tién 14i ¢d phdn dudc dé cap toi tai didm (c), 14i tién
cho vay hay tién ban quyén phét sinh tai Viét nam th&p
hon cdc mic tudng ing duge dé cap tai Pidu 10, 11 va 12,
khi d6 s6 thué nop tai Viét nam ddi véi tién lai c§ phan, 14
tién cho vay va tién ban quyén sé& dugc coi nhu 13 da dudc
ndp véi cic thué sudt tuong ing dudc néu tai Didu 10, 11 va
12,

Nhiing quy dinh tai diém nay sé dugc 4p dung trong 10 -
ndm bit d4u tit ngay 1 thing 1 nim 1996. Céc nha chic
trdch c6 thdm quyén c6 thé thong qua théa thuin chung dé
kéo dai thdi han nay.
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PIEU 25

KHONG PHAN BIET DOI XU

Nhitng déi tudng mang qudc tich cia mdt Nude ky két sé
khéng phai chiu tai Nudc ky két kia bat ky hinh thiic thu& nao
hay bdt ky yéu ciu nio lién quan dén hinh thic thu& dé khic
v6i hay ning hdn hinh thic thu€ va cdc yéu cdu lién quan
hién dang va c6 thé 4p dung cho cic déi tudng mang quéc tich
cia Nudc ky két kia trong ciing nhiing hoan cidnh nhu nhau.
Mac du c6 nhitng quy dinh & Diéu 1, quy dinh nay ciing sé ép
dung cho cic ddi tugng khong phai 14 d6i tugng cu tri cia mét
hoéc ca hai Nuéc ky két.

Thu& 4p dung d6i véi mot cd sd thudng trd cia mét xi nghiép
cia mot Nude ky két dit tai Nudc ky két kia sé khong kém
thudn lgi hon thué 4p dung déi véi cdc xi nghiép ctia Nudc ky _
két kia cung thuc hién nhitng hoat déng tuong tu. Quy dinh
nay sé khong dugc hidu 1a budc mot Nudc ky két phai danh cho
déi tugng cu tri cia Nudc ky két kia duge hudng bat ky sust
mién thu cd nhan, khodn mién va gidm thué nao vé than phéin
dén sy va trach nhiém gia dinh ma Nugc ky két thi nhit danh
cho nhitng d3i tudng cu tri cia minh.

Trit khi nhitng qui dinh cia khodn 1 Piéu 9, khoan 6 Didu 11
hay khodn 6 Diéu 12 dugc 4p dung, 14i ti tién cho vay, tién
bén quyén va cdc khodn tién chi tra khdc do mét xi nghiép ctia
mdt Nudc ky két trd cho ddi tugng cu tri ctia Nudc ky két kia,
sé dudc tinh vao chi phi duge trit dé x4c dinh 1di ttc chiu thué
caa xi nghiép d6, trong nhitng didu kién tudng tu nhu 1a s6
tién nay trd cho mét déi tugng cu tri ctia Nudc thi nhit.
Tuong ty nhu vay, bat ky mdt khodn ng nio cia mét xi nghiép
cia mot Nudc ky két vay cia mét ddi tudng cu tri cia Nudc ky
két kia, sé dugc khdu trit dé x4c dinh tai sdn chiu thu& cta xi
nghiép dé theo nhitng diéu kién tuong tu nhu 1a s§ tién nay
vay clia mdt ddi tugng cu tri ciia Nudc thit nht. Didu nay cé
nghia 14 nhiing quy dinh cta khodn nay sé khong duge gidi
thich la ngén can mét Nudc ky két 4p dung céc quy dinh vé
von méng duge dua ra trong néi luat ciia minh.
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Cac xi nghlep cua mdt Nudc ky két cé toan bé hay mot phan
vén thudc sd hitu hodc chiu sy kiém soét, truc tiép hay giadn
ti€p, bdi mot hay nhidu déi tugng cu tri cia Nudéc ky két kia,
sé khéong phai chiu § Nudc thi nhat bat ky hinh thiic thué& nao
hay bat ky yéu cdu nio lién quan dén hinh thitc thué dé khéc
vdi hay nang hon hinh thic thué va cdc yéu ciu lién quan hién
dang va c6 thé dp dung cho cdc xi nghiép tudng tu cua Nudc
thi nhat.

Nhitng qui dinh clia khodn 2 va 4 Diéu nay, sé khong ap dung .
ddi véi thué chuyén lgi nhuin ra nuéc ngoa.1 caa Viét nam va -
thu€ ciia Viét nam déi véi cdc hoat dong sin xuit néng nghlep

Khong cb qui dinh nao trong Diéu nay sé& dugc hidu 12 budc médt
Nudc ky két pha1 danh cho cdc cd nhan khong pha.1 1a déi
tugng cu tri cua Nudc d6 dudc hudng bat ky suit mién thu ca
nhan, khodn mién v gidm thué& nao ma n6 danh cho nhiing c4
nhén 1a déi tugng cu tri.

Mac du ¢6 nhﬂng quy dinh cia Diéu nay, trong thoi gian Viét
nam tiép tuc cap gidy phép cho cdc nha ddu tu theo Luit Pau
tu Nudc ngoai tai Viét nam, trong dé6 quy dinh hinh thic thué
dp dung cho cic nha diu tu, khi dé viéc 4p dung hinh thiic
thué& néy sé khong dudc coi 1a vi pham cdc quy dinh tai khoan
2 va 4 cta Diéu nay.

Nhitng qui dinh tai Diéu nay sé chi d4p dung cho céc loai thué&
1a d61 tugng ctia Hiép dinh nay.
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PIEU 26

THU TUC THOA THUAN SONG PHUONG

Trudng hgp mét doi tudng nhan thay rang V1ec gidi quyét cua
nha chiic trach cé thdm quyén ctia mét hay ca hai Nuéc ky két
lam cho hay sé lam cho d4di tugng dé pha1 ndp thué khéng ding
theo nhung quy dinh caa H1ep dinh nay, hic d6 d8i tuong nay
c6 thé g1a1 trinh trudng hdp cia minh véi nha chic trach cb
thdm quyen cua Nudc ky két ndi d6i tudng 1a dai tudng cu tru
hay cia Nudc ky két noi d6i tugng d6 mang quéc tich néu
trudng hdp cia doi tugng dé thugc khodn 1 Didu 25, mic du
trong cac luat trong nuéc ciia hai Nude da quy dinh nhung ché
do xit 1y khiéu nai. Trudng hgp dé pha1 dudc g1a1 trinh trong
thoi han 3 nam ké tit 14n théng béo gidi quyét dau tién din -
dén hinh thtc thud dp dung khong ding véi nhitng quy dinh
cua Hiép dinh.

Nha chic trach co thdm quyén sé c6’ giang, néu nhu viéc khidu
nai 1a hgp ly va néu ban thin nha chic trich d6 khéng thé di
dén mot g1a.1 phap théa dang, ph01 hﬂp vdi nha chic trdach cé
tham quyen cia Nudc ky két kia dé cing gidi quyét trudng hgp
khiéu nai béng théa thuin chung, nham muc dich tranh dénh
thué khong phﬁ hop vé6i nfi dung cua I-hep dinh nay. B4t ky
théa thuan nao da dat dugc sé dugc thuc hién khong cén ci
vao bt ky giéi han thoi gian nao ghi trong luét trong nudc cua
hai Nuéc ky két.

Cac nha chitc trach c6 thdm quyén ctia hai Nudc ky ket sé co
ging cing giai quyet moi khé khén hay vudng mic nay sinh
trong qu4 trinh g1a1 thich hay dp dung Hiép dinh nay. Cdc nha
chiic trach c6 thim quyén ctia hai Nuéc ky két ciing c6 thé trao
déi voi nhau nhim xéa bd viéc ddnh thué hai lan trong cdc
trudng hdp khong duge quy dinh tai Hiép dinh.
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Céc nha chic trach c6 thdm quyén cha hai Nudc ky két co thé
truc tiép théng bdo cho nhau véi muc dich nhim dat dudc mdt
thoa thuén theo néi dung cua nhung khoan trén day Khi thidy
can thidt phéi déi thoai quan diém dé dat dugc théa thuén,
viéc d6i thoai c6 thé dudc t§ chitc thong qua mot Ay ban bao
gom céc dai dién cla cic nha chic trich c6 thim quyén cua hai
Nudc ky két.




472
DIEU 27

TRAO POI THONG TIN

Céac nha chiic trach c6 thdm quyén ctia hai Nuge ky két sé trao
doi véi nhau nhitng thong tin cin thist cho viéc trién khai thyc
hién nhitng quy dinh ctia Hiép dinh nay hay caa cac luat trong
nudc caa ting Nuéc ky két litn quan dén céc loai thu€ ma
Hiép dinh nay 4p dung sao cho viéc d4nh thué theo cic luat
trong nudc sé khong trai véi Higp dinh nay, dic bist 13, nhim
ngén chin viée trén, lau thud. Moi théng tin do mét Nudc ky
két nhan dugdc sé duge giit bi mat gidng nhu théng tin thu
nhén theo luit trong nuéc ctia Nude nay va sé chi dugc cung
cdp cho cdc ddi tudng hay cic co quan chic trach (bao gém ci
tda dn va cic cd quan hanh chinh) ¢ lién quan dén viéc tinh
todn hodc thu, cudng ché hay truy t§, hoic x4c dinh cdc khiéu
nai vé céc loai thué ma Hiép dinh nay dp dung. Céc déi tugng
ho#c cdc cd quan chitc trach nay sé chi si dung cdc thong tin
dé vao cdc muc dich néu trén. Cac déi tugng va cic co quan d6
c6 thé cung cdp cac thong tin nay trong qu4 trinh t& tung cong
khai cia toa 4n hay trong cdc quyét dinh clia tda 4n.

Khéng ¢6 trutng hgp nio nhitng quy dinh tai khoan 1 dudc giai
thich 14 budc mét Nuéc ky két cé nghia vu

a. thyc hién cdc bién phép hanh chinh khéc véi luat phéap hay
théng 1& vé quan 1y hanh chinh ctia Nugc ky két d6 hay cta
Nuédc ky két kia;

b. cung cép nhitng théng tin khong thé tiét 16 dugc theo céc
lugt hay theo nhu qué trinh quin l¢ hanh chinh théng
thudng cha Nudc ky két d6 hay ctia Nudc ky két kia; -

c. cung cdp nhitng théng tin c¢6 thé lam tist 16 bi méit vé miu
dich, kinh doanh, céng nghiép, thudng mai hay bi mit nghé
nghiép hodc cic phuong thitc kinh doanh, hoiic cung cdp
nhitng théng tin ma vigc tiét 16 ching c6 thé trai véi chinh
sdch nha nuéc, '
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PIEU 28

CAC THANH VIEN DOAN NGOATI GIAO
VA CAC CO QUAN LANH SU

Khéng ndi dung nao trong Hiép dinh nay sé dnh hudng dén -
nhitng uu dai vé thué ctia cdc thanh vién cic ngoai giao hoic
cdc c¢d quan lanh su theo nhiing nguyén tic chung cta luit
phédp qudc t& hay nhitng quy dinh trong cac hiép dinh dic biét.
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PIEU 29

HIEU LUC

Tung Nudc ky két sé thong bao cho nhau bang van ban théng
qua dudng ngoai g1ao vé viéc hoan thanh cdc thi tuc theo luit
phép clia Nudc d6 dé Higp dinh nay cé hiéu luec. H1ep dinh nay
€ ¢6 hiéu luc vao ngay thong bdo sau ciung.

Hiép dinh nay sé c6 hidu luc thi hanh:

(a) d01 v0i cac loai thué khiu trit tai ngudn, thu trén thu nhap
nhén dudc vao ngay hay sau ngay 1 thiang 1 nim 1996;

(b) d6i véi cac loai thue khic ddnh vao thu nhip, va cic loai
thué€ danh vao tai sin, dudc tinh cho bat ky nam tinh thué
nao bat ddu vao ngay hodc sau ngay 1 thang 1 nam 1996.
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PIEU 30
KET THOC

Hiép dinh nay s& c6 hidu luc cho t4i khi mét Nudc ky két tuyén -
bé két thic. Méi Nudc ky két théng qua dudng ngoai giao cé thé két
thiic Hi¢p dinh bing cach giti cho Nudc ky két kia vin ban thong bdo
két thic Hiép dinh it nhit 6 thang trudc khi k&t thic bat ky nam
dudng lich ndo bat ddu tir sau thdi han 5 nam k8 tit ngay Hiép dinh
c6 hiéu lyc. Trong trudng hgp nhu vay, Hiép dinh sé& chdm dit higu
luc thi hanh; .

(a) déi véi céc loai thué khau trit tai ngudn, thu trén cdc khodn
thu nhép nhén duge vao ngay hoic sau ngay 1 thang 1 cta
nam duong lich sau nam giti théng béo két thic Hiép dinh;

(b) ddi véi cdc loai thué khic danh vao thu nhép, va céc loai
thué€ d4anh vao tai sdn, tinh cho bt ky nam tinh thué nao
bit d4u vao ngay hoic sau ngay 1 thdng 1 cia nim duong
lich ti€p sau nam giii théng bao két thic Hiép dinh;

Dé 1am bing nhitng nguti dude Gy quyén dusi day da ky vao
Hiép dinh nay. '

Hiép dinh lam thanh hai ban tai HZ A% ngay4 tharig3 nam
mét ngan chin trdm chin muei sau mai ban gom cdc thi tiéng Viét,
tiéng Phép va tiéng Anh, tit c3 cdc vin ban déu c6 gid tri ngang
nhau./.

TM.CHINH PHU TM.CHINH PHU
NUOC CONG IIOA XK UQICIUNCITA DA CONG QUG LUC-XAM-BUA
VIET NAM | ’
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NGHI BINH THU

Tai théi di€m ky ket Hiep dinh giita Chinh phi nuéc Cong hoa Xi hoi Chit
nghia Viét nam va Chinh phit Pai cong quéc Lic-xam-bua vé viéc tranh dinh
thu€ hai 1an va ngan ngira viec trén 12u thu€ ddi v6i cac loai thué danh vao thu
nhap va vio tai sdn, nhiing ngudi kg ten du6i day dd thda thuan nhimg quy dinh
sau day s& 1a mot bo phan hop thanh ctia Hiep dinh:

Lién quan dén Diéu 5, khoan 4 va 5

Dai v6i di€m (a) va (b) clia khoan 4, Di€u 5, phdi hiéu 1a viec duy tri mot
kho hang hoéa hoic tai san chi véi muc dich giao hang héa hoac tai sin trong
wong lai hodc viec st dung cac phuong ti¢n chi véi muc dich giao hang héa -
hodc tai sdn trong tuong lai clia mot xi nghiep clia mot Nuéc ky ket tai Nuée ky

ket kia s& khong tao ra mot co s& thuong triz tai Nuée ky ket kia chimg nao
nhitng diéu kien neu tai diém (b) khoan 5 clia Diéu ndy chua dugc thda min.

Lien quan dén Diéu 7, khoan 1

Loi titc thu dugc tir viec ban hang héa hodic tai sdn cung loai hay tvong tu
nhu loai dugc ban thong qua mot co s3 thuong trd, hay loi tirc thu duge tir cac
hoat dong kinh doanh cing loai hay twong tu nhu loai dugc thuc hien thong qua
mot co s§ thudng tri, 6 thé duge coi Ia loi tirc phan b6 cho co s& thuong tri dé
néu chimg minh duoc ring nghiep vu kinh doanh nay duoc thyc hien dé tranh

thu€ tai Nudc noi c6 co s& thuong tra d6.

Lien quan Diéu 11, khoan 2

Mic di c6 nhitng quy dinh tai khon 2 Diéu 11, chimg ndo theo quy dinh -
cda cic luat thué clia mot Nude ky ket va nhimg stta d6i trong tuong lai cha cac
luat d, Nubc ky ket d6 khong danh thue tai nguén ddi véi I3i tién cho vay tra
cho mot d6i twong cur trit chia Nuée ky ket kia, thi ty le phdn tram dugc quy
dinh tai khodn ndy s& duoc gidm xudng con 7 phan tram téng s I3i tién cho
vay trd cho mot d6i tuong cur trii ciia Nude ky ket thir nhat.
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IV. Lien quan Diéu 25, khoan 5 .

Thu€ chuyén loi nhuan ra nu6c ngoai cia Vigt nam d6i v6i loi tic phan bé
cho mot co s& thuong tri tai Viet nam clia mot cong ty 13 d6i tuong cu trii clia
Liac-xim-bua, ma s loi ticc ndy duge chuyén tir co s& thudng trii vé tru s _
chinh, s& khong vuot qui 10 phédn trim s6 lgi titc d6. Tuy nhien, thu€ chuyén
loi nhuén ra nu6c ngoai clia Vigt nam s& khong vugt qua 7 phdn tram s6 lgi tic
dirge chuyén tir mot co s& thuéng trit vé tru s& chinh clia n6 chimg nio s6 loi
tic dugc chuyén ndy duge mién thué tai Lic-xam-bua.

. Lien quan dén Diéu 10, khodn 2, Diéul1, khodn 2, Diéu 12, khoan 2 va diém

(IV) ctia Nghi dinh thu

Néu nhu sau ngdy 1 thang 1 nim 1996 Viét nam ky mot Hiep dinh trinh
danh thu€ hai 18n v6i bt ky Nu6c thanh vien ndo ctia T8 chirc Hop tac va Phat
trién Kinh t€, trong dé Viet nam gi6i han thu€ dénh tai nguén ciia minh déi v6i
cic khodn thu nhdp ndy véi cic thu€ suat thdp hon thue suat dugc neéu tai
nhiing quy dinh tren, k€ cd viéc mién thué, khi d6 cac thu€ suat thap hon, hoic
vi¢c mién thu€ s& ty dong dugc 4p dung cho d6i tugng cur trit clia Lic-xam-bua
v6i hiéu luc thi hanh tir ngdy Higp dinh c6 hiéu Iuc.

Dé 1am biing nhing ngudi dugc &y quyén duti day di ky vao Nghi dinh thu
nay.

Nghi dinh thw 1am thanh hai ban tai #&.N.8. ngdy 4 thang 3.. nam mot
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AGREEMENT
BETWEEN
THE GOVERNMENT OF THE SOCIALIST REPUBLIC OF

VIETNAM

AND
THE GOVERNMENT OF THE GRAND DUCHY OF
LUXEMBOURG
FOR
THE AVOIDANCE OF DOUBLE TAXATION

AND

THE PREVENTION OF FISCAL EVASION

WITH RESPECT TO TAXES
ON INCOME AND ON CAPITAL
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The Government of the Socialist Republic of Vletnam and the Government of the
Grand Duchy of Luxembourg,

Desiring to conclude an Agreement for the avoidance of double taxation and the
prevention of fiscal evasion with respect to taxes on income and on capital,

Have agreed as follows:
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ARTICLE 1
Personal Scope

This Agreement shall apply to persons who are residents of one or both of the
Contracting States.

ARTICLE 2
Taxes Covered

" 1. This Agreement shall apply to taxes on income and on capital imposed on behalf of a

Contracting State or of its political subdivisions or local authorities, irrespective of the
manner in which they are levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed on total
income, on total capital, or on elements of income or of capital, including taxes on
gains from the alienation of movable or immovable property, taxes on the total amounts
of wages or salaries paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Agreement shall apply are:
(a) in Vietham:

(i) the personal income tax;
(if) the profit tax; and
(iii) the profit remittance tax;

(hereinafter referred to as "Vietnamese tax");
(b) in Luxembourg:

(i) the income tax on individuals;
(i1) the corporation tax;
(iii) the tax on fees of directors of companies;
(1v) the capital tax; and
(v) the communal trade tax;

(hereinafter referred to as "Luxembourg tax").

4. The Agreement shall also apply to any identical or substantially similar taxes which
are imposed after the date of signature of this Agreement in addition to, or in place
of, the existing taxes. The competent authorities of the Contracting States shall notify
each other of substantial changes which have been made in their respective taxation
laws.




()

ARTICLE 3

General Definitions
1. For the purposes of this Agreement, unless the context otherwise requires:

(a) the term "Vietnam" means the Socialist Republic of Vietnam; when used in a
geographical sense, it means all its national territory, including its territorial sea and any
area beyond and adjacent to its territorial sea, within which Vietnam by Vietnamese
legislation and in accordance with international law, has sovereign rights of exploration
for and exploitation of natural resources of the seabed and its subsoil and superjacent
waters;

(b) the term "Luxembourg" means the Grand Duchy of Luxembourg; when used in a
geographical sense, it means the territory of the Grand Duchy of Luxembourg;

(c) the terms "a Contracting State” and "the other Contracting State” mean Vietnam or
Luxembourg as the context requires;

(d) the term "person"” includes an individual, a company and any other body of persons;

(e) the term "company" means any body corporate or any entity which is treated as a
body corporate for tax purposes;

() the terms "enterprise of a Contracting State" and "enterprise of the other Contracting
State" mean respectively an enterprise carried on by a resident of a Contracting State
and an enterprise carried on by a resident of the other Contracting State;

(g) the term "nationals" means:
(1) all individuals possessing the nationality of a Contracting State;

(ii) all legal persons, partnerships and associations deriving their status as such from
the laws in force in a Contracting State; ’

(h) the term "international traffic" means any transport by a ship or aircraft operated by
an enterprise of a Contracting State, except when the ship or aircraft is operated solely
between places in the other Contracting State; and

(i) the term "competent authority"” means:

(1) in the case of Vietnam, the Minister of Finance or his authorized representative;
and

(i) in the case of Luxembourg, the Minister of Finance or his authorized
representative. )
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2. As regards the application of the Agreement by a Contracting State any term not
defined therein shall, unless the context otherwise requires, have the meaning which it
has under the law of that State concerning the taxes to which the Agreement applies.

ARTICLE 4
Residen't

1. For the purposes of this Agreement, the term "resident of a Contracting State” means
any person who, under the laws of that State, is liable to tax therein by reason of his
domicile, residence, place of management, place of registration or any other criterion of
a similar nature. But this term does not include any person who is liable to tax in that
State in respect only of income from sources in that State or capital situated therein.

2. Where by reason of the provisions of paragraph 1 an individual is a resident of both
Contracting States, then his status shall be determined as follows:

(a) he shall be deemed to be a resident of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shall be
deemed to be a resident of the State with which his personal and economic relations are
closer (centre of vital interests);

(b) if the State in which he has his centre of vital interests cannot be determined, or if
he does not have a permanent home available to him in either State, he shall be deemed
to be a resident of the State in which he has an habitual abode;

(c) if he has an habitual abode in both States or in neither of them, he shall be deemed
to be a resident of the State of which he is a national;

(d) if he is a national of both States or of neither of them, the competent authorities of
the Contracting States shall settle the question by mutual agreement.

3. Where by reason of the provisions of paragraph 1 a person other than an individual is
a resident of both Contracting States, then it shall be deemed to be a resident of the
State in which its place of effective management is situated.




ARTICLE 5
Permanent Establishment

1. For the purposes of this Agreement, the term “permanent establishment" means a
fixed place of business through which the business of the enterprise is wholly or partly
carried on.

2. The term "permanent establishment" includes especially:

(a) a place of management;

(b) a branch;

(c) an office;

(d) a factory; /
(e) a workshop;

(© a mine, an oil or gas well, a quarry or any other place of extraction of natural
resources; and

(g) a warehouse.
3. The term "permanent establishment" likewise encompasses:

(@) a building site, construction, assembly or installation project or supervisory
activities in connection therewith, but only where such site, project or activities
continue for a period of more than six months; :

(b) the furnishing of services, including consultancy services, by an enterprise through
employees or other personnel engaged by the enterprise for such purpose, but only
where activities of that nature continue (for the same or a connected project) within the
country for a period or periods aggregating more than six months within any 12-month
period. :

4. Notwithstanding the preceding provisions of this Article, the term "permanent
establishment” shall be deemed not to include:

(a) the use of facilities solely for the purpose of storage or display of goods or
merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage or display; )

(c) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;
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(d) the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information for the enterprise;

(e) the maintenance of a fixed place of business solely for the purpose of carrying on,
for the enterprise, any other activity of a preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person - other than an
agent of an independent status to whom paragraph 6 applies - is acting in a Contracting
State on behalf of an enterprise of the other Contracting State, that enterprise shall be
deemed to have a permanent establishment in the first-mentioned Contracting State in
respect of any activities which that person undertakes for the enterprise, if such a
person:

(a) has and habitually exercises in that State an authority to conclude contracts in the
name of the enterprise, unless the activities of such person are limited to those
mentioned in paragraph 4 which, if exercised through a fixed place of business would
not make this fixed place of business a permanent establishment under the provisions of

_ that paragraph; or

(b) has no such authority, but habitually maintains in the first-mentioned State a stock
of goods or merchandise from which he regularly delivers goods or merchandise on
behalf of the enterprise.

6. An enterprise shall not be deemed to have a permanent establishment in a
Contracting State merely because it carries on business in that State through a broker,
general commission agent or any other agent of an independent status, provided that
such persons are acting in the ordinary course of their business. However, when the

activities of such an agent are devoted wholly or almost wholly on behalf of that

enterpnse he will not be considered an agent of an independent status within the
meaning of this paragraph.

7. The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which
carries on business in that other State (whether through a permanent establishment or

otherwise), shall not of itself constitute either company a permanent establishment of
the other.




ARTICLE 6

Income from Immovable Property

1. Income derived by a resident of a Contracting State from immovable property
(including income from agriculture or forestry) situated in the other Contracting State
may be taxed in that other State. ‘

2. The term "immovable property" shall have the meaning which it has under the law of
the Contracting State in which the property in question is situated. The term shall in any
case include property accessory to immovable property, livestock and equipment used
in agriculture and forestry, rights to which the provisions of general law respecting
landed property apply, usufruct of immovable property and rights to variable or fixed
payments as consideration for the working of, or the right to work, mineral deposits,
sources and other natural resources; ships and aircraft shall not be regarded as
immovable property.

‘3. The provisions of paragraph 1 shall apply to income derived from the direct use,
letting, or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income from immovable
property of an enterprise and to income from immovable property used for the
performance of independent personal services.

ARTICLE 7
Business Profits

1. The profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on business in the -other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits of the enterprise may be taxed in the other State but only so much
of them as is attributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State
carries on business in the other Contracting State through a permanent establishment
situated therein, there shall in each Contracting State be attributed to that permanent
establishment the profits which it might be expected to make if it were a distinct and
separate enterprise engaged in the same or similar activities under the same or similar
conditions and dealing wholly independently with the enterprise of which it is a
permanent establishment.




3. In determining the profits of a permanent establishment, there shall be allowed as
deductions expenses which are incurred for the purposes of the business of the
permanent establishment, including executive and general administrative expenses so
incurred, whether in the State in which the permanent establishment is situated or
elsewhere. |

4. Nothing in this Article shall affect the application of any law of a Contracting State
relating to the determination of the tax liability of a person.in cases where the
information available to the competent authority of that State is inadequate to determine
the profits to be attributed to a permanent establishment, provided that law shall be
applied, so far as the information available to the competent authority permits,
consistently with the principles of this Article.

5. Insofar as it has been customary in a Contracting State to determine the profits to be
attributed to a permanent establishment on the basis of an apportionment of the total
profits of the enterprise to its various parts, nothing in paragraph 2 shall preclude such
Contracting State from determining the profits to be taxed by such an apportionment as
may be customary; the method of apportionment adopted shall, however, be such that
the result shall be in accordance with the principles contained in this Article.

6. No profits shall be attributed to a permanent establishment by reason of the mere
purchase by that permanent establishment of goods or merchandise for the enterprise.

7. For the purposes of the preceding paragraphs, the profits to be attributed to the
permanent establishment shall be determined by the same method year by year unless
there is good and sufficient reason to the contrary.

8. Where profits include items of income which are dealt with separately in other
Articles of this Agreement, then the provisions of those Articles shall not be affected by
the provisions of this Article. :

ARTICLE 8
Shipping and Air Transport

1. Profits derived by an enterprise of a Contracting State from the operation of ships or
aircraft in international traffic shall be taxable only in that Contracting State.

2. The provisions of paragraph 1 shall also apply to profits from the participation in a
- pool, a joint business or an international operating agency.




ARTICLE 9
Associated Enterprises
-1.Where -

(a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital . of an enterprise of the other Contracting State, or

(b) the same persons participate directly or indirectly in the management, control or
capital of an enterprise of a Contracting State and an enterprise of the other Contracting
State,

and in either case conditions are made or imposed between the'two enterprises in their
commercial or financial relations which differ from those which would be made
between independent enterprises, then any profits which would, but for those
conditions, have accrued to one of the enterprises, but, by the reason of those
conditions, have not so accrued, may be included in the profits of that enterprise and
taxed accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State - and
taxes accordingly - profits on which an enterprise of the other Contracting State has
been charged to tax in that other State and the profits so included are profits which
would have accrued to the enterprise of

the first-mentioned State if the conditions made between the two enterprises had been
those which would have been made between independent enterprises, then that other
State, if it agrees to such adjustment, shall make an appropriate adjustment to the
amount of the tax charged therein on those profits. In determining such adjustment, due
regard shall be had to the other provisions of this Agreement and the competent
authorities of the Contracting States shall, if necessary, consult each other.

ARTICLE 10
Dividends

1. Dividends paid by a company which is a resident of a Contracting State to a resident
of the other Contracting State may be taxed in that other State.

2. However such dividends may also be taxed in the Contracting State of which the
company paying the dividends is a resident, but the tax so charged shall not exceed:

(a) 5 per cent of the gross amount of the dividends if the beneficial owner is a company
which holds directly or indirectly at least 50 per cent of the capital of the company
paying the dividends or has invested more than 10 million US-dollars,.or the equivalent
in Luxembourg or Vietnamese currency, in the capital of the company paying the
dividends;
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(b) 10 per cent of the gross amount of the dividends if the beneficial owner is a
company which holds directly or indirectly at least 25 per cent but less than 50 per cent
of the capital -of the company paying the dividends and has invested not more than 10
millions US-dollars, or the equivalent in Luxembourg or Vietnamese currency, in the
capital of the company paying the dividends;

(c) 15 per cent of the gross amount of the dividends in all other cases.

The provisions of this paragraph shall not affect the taxation of the company in respect
of the profits out of which the dividends are paid. '

3. The term "dividends" as used in this Article means income from shares, or other
rights, not being debt-claims, participating in profits, as well as income from other
corporate rights which is subjected to the same taxation treatment as income from
shares by the laws of the State of which the company making the distribution is a
resident.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the
dividends, being a resident of a Contracting State carries on business in the other
Contracting State of which the company paying the dividends is a resident through a
permanent establishment situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the holding in respect of
which the dividends are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of Article 7 or Article 14, as
the case may be, shall apply.

5. Where a company which is a resident of a Contracting State derives profits or income
from the other Contracting State, that other State may not impose any tax on the
dividends paid by the company, except insofar as such dividends are paid to a resident -
of that other Contracting State or insofar as the holding in respect of which the
dividends are paid is effectively connected with a permanent establishment or a fixed
base situated in that other State, nor subject the company's undistributed profits to a tax
on the company's undistributed profits, even if the dividends paid or the undistributed
profits consist wholly or partly of profits or income arising in such other State.

ARTICLE 11

Interest

1. Interest arising in a Contracting State and paid to a resident of the other Contracting
State may be taxed in that other State.

2. However, such interest may also be taxed in the Contracting State ih which it arises,
and according to the laws of that State, but if the recipient is the beneficial owner of
the interest the tax so charged shall not exceed 10 per cent of the gross amount of the
. interest,
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3. The term "interest" as used in this Article means income from debt-claims of every
kind, whether or not secured by mortgage, and whether or not carrying a right to
participate in the debtor's profits, and in particular, income from government securities
and income from bonds or debentures, including premiums and prizes attaching to such
securities, bonds or debentures. Penalty charges for late payment shall not be regarded
as interest for the purpose of this Article.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the
interest, being a resident of a Contracting State, carries on business in the other
Contracting State in which the interest arises, through a permanent establishment
situated therein, or performs in that other State independent personal services from a
fixed base situated therein and the debt-claim in respect of which the interest is paid is
effectively connected with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 14, as the case may be, shall apply.

5. Interest shall be deemed to arise in a Contracting State when the payer is that State
itself, a political subdivision, a local authority or a resident of that State. Where,
however, the person paying the interest, whether he is a resident of a Contracting State
or not, has in a Contracting State a permanent establishment or a fixed base in
connection with which the indebtedness on which the interest is paid was incurred, and
such interest is borne by such permanent establishment or fixed base, then such interest
shall be deemed to arise in the State in which the permanent establishment or fixed
base is situated. )

6. Where, by reason of a special relationship between the payer and the beneficial
owner or between both of them and some other person, the amount of the interest;
having regard to the debt-claim for which it is paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply only to the last-mentioned
amount. In such case, the excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the other provisions of this
Agreement.

ARTICLE 12
Royalties

1. Royalties arising in a Contracting State and paid to a resident of the other Contracting
State may be taxed in that other Contracting State.

2. However, such royalties may also be taxed in the Contracting State in which they
arise, and according to the laws of that State, but if the recipient is the beneficial owner

of the royalties, the tax so charged shall not exceed 10 per cent of the gross amount of
such royalties.
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3. The term "royalties" as used in this Article means payments of any kind received as a
consideration for the use of, or the right to use, any copyright of literary, artistic or
scientific work including cinematograph films, or films or tapes used for radio or
television broadcasting, any patent, trade mark, design or model, plan, secret formula or
process, or for the use of, or the right to use, industrial, commercial or scientific

. equipment or for information concerning industrial, commercial or scientific

experience.

4. The provisions of paragraphs | and 2 shall not apply if the beneficial owner of the
royalties, being a resident of a Contracting State, carries on business in the other
Contracting State in which the royalties arise, through a permanent establishment
situated therein, or performs in that other State independent personal services from a
fixed base situated therein, and the right or property in respect of which the royalties
are paid is effectively connected with such permanent establishment or fixed base. In
such case the provisions of Article 7 or Article 14, as the case may be, shall apply.

5. Royalties shall be deemed to arise in a Contracting State when the payer is that State
itself, a political subdivision, or a local authority or a resident of that State. Where,
however, the person paying the royalties, whether he is a resident of a Contracting State
or not, has in a Contracting State a permanent establishment or fixed base in connection
with which the liability to pay the royalties was incurred, and such royalties are borne
by such permanent establishment or fixed base, then such royalties shall be deemed to
arise in the State in which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the beneficial
owner or between both of them and some other person, the amount of the royalties,
having regard to the use, right or information for which they are paid, exceeds the
amount which would have been agreed upon by the payer and the beneficial owner in
the absence of such relationship, the provisions of this Article shall apply only to the
last-mentioned amount. In such case, the excess part of the payments shall remain
taxable according to the laws of each Contracting State, due regard being had to the
other provisions of this Agreement. '

’

ARTICLE 13
Capital Gains
1. Gains derived by a resident of a Contracting State from the alienation of immovable

property referred to in Article 6 and situated in the other Contracting State may be taxed
in that other State.
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2. Gains from the alienation of movable property forming part of the business property
of a permanent establishment which an enterprise of a Contracting State has in the
other Contracting State or of movable property pertaining to a fixed base available to a
resident of a Contracting State in the other Contracting State for the purpose of -
performing independent personal services, including such gains from the alienation of

'such a permanent establishment (alone or with the whole enterprise) or of such fixed

base, may be taxed in that other State.

3. Gains from the alienation of ships or aircraft opérated by an enterprise of a
Contracting State in international traffic or movable property pertaining to the
operation of such ships or aircraft, shall be taxable only in that Contracting State.

4. Gains derived by a resident of a Contracting State from the alienation of shares or
comparable interests in a company, the assets of which consist wholly or principally of
immovable property situated in the other Contracting State, may be taxed in that other
State.

5. Gains from the alienation of any property other than that referred‘to in paragraphs 1,
2,3,4 and 6 shall be taxable only in the Contracting State of which the alienator is a
resident. -

6. The provisions of paragraph 5 shall not affect the right of each of the Contracting
States to levy according to its own law a tax on gains from the alienation of shares or
rights in a company, the capital of which i$ wholly or partly divided into shares and
which under the laws of that State is a resident of that State, derived by an individual
who is a resident of the other Contracting State. —

ARTICLE 14

Independent Personal Services

1. Income derived by a resident of a Contracting State in respect of professional
services or other activities of an independent character shall be taxable only in that
State except in the following circumstances, when such income may also be taxed in the
other Contracting State:

(a) If he has a fixed base regularly available to him in the other Contracting State for the
purpose of performing his activities; in that case, only so much of the income as is
attributable to that fixed base may be taxed in that other Contracting State; or

(b) If his stay in the other Contracting State is for a period or periods amounting to or
exceeding in the aggregate 183 days in the fiscal year concerned; in that case, only so
much of the income as is derived from his activities performed in that other State may
be taxed in that State.
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2. The term "professional services" includes especially independent scientific, literary,
artistic, educational or teaching activities as well as the independent activities of
physicians, lawyers, engineers, architects, dentists and accountants.

ARTICLE 15
Dependent Personal Services

1. Subject to the provisions of Articles 16, 18, 19, 20 and 21, salaries, wages and other
similar remuneration derived by a resident of a Contracting State in respect of an
employment shall be taxable only in that State unless the employment is exercised in
the other Contracting State. If the employment is so exercised, such remuneration as is
derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of
a Contracting State in respect of an employment exercised in the other Contracting State
shall be taxable only in the first-mentioned State if:

(a) the recipient is present in the other State for a period or periods not exceeding in the
aggregate 183 days in the fiscal year concerned, and

(b) the remuneration is paid by or on behalf of, an employer who is not a resident of the
other State, and

(c) the remuneration is not borne by a permanent establishment or a fixed base which
the employer has in the other State.

3. Notwithstanding the preceding provisions of this Articles remuneration derived in
respect of an employment exercised aboard a ship or aircraft operated in international

~ traffic by an enterprise of a Contracting State shall be taxable only in that State.

ARTICLE 16

Directors' Fees

Directors' fees and other similar payments derived by a resident of a Contracting State
in his capacity as a member of the board of directors of a company which is a resident
of the other Contracting State may be taxed in that other State.
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ARTICLE 17
Entertainers and Sportsmen

1. Notwithstanding the provisions of Articles 14 and 15, income derived by a resident
of a Contracting State as an entertainer, such as a theatre, motion picture, radio or
television artist, or a musician, or as a sportsman, from his personal activities as such
exercised in the other Contracting State, may be taxed in that other State.

2. Where income in respect of personal activities exercised by an entertainer or a
sportsman in his capacity as such accrues not to the entertainer or sportsman himself
but to another person, that income may, notwithstanding the provisions of Articles 7,
14 and 15, be taxed in the Contracting State in which the activities of the entertainer or
sportsman are exercised. :

3. Notwithstanding the provisions of paragraphs 1 and 2, income derived by
entertainers or sportsmen who are residents of a Contracting State from activities in the
other Contracting State under a plan of cultural exchange between the Governments of
both Contracting States shall be exempt from tax in that other Contracting State.

ARTICLE 18

Pensions

1. Subject to the provisions of paragraph 2 of Article 19, pensions and other similar
remuneration paid to a resident of a Contracting State in consideration of past
employment shall be taxable only in that State,

2. Notwithstanding the provisions of paragraph 1, pensions and other payments made
under the social security legislation of a Contracting State may be taxed in that State.

ARTICLE 19
Government Service

1. (a) Salaries, wages and other similar remuneration, other than a pension, paid by a
Contracting State or a political subdivision or a local authority thereof to an individual

in respect of services rendered to that State or subdivision or authority shall be taxable
only in that State.
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(b) However, such salaries, wages and other similar remuneration shall be taxable
only in the other Contracting State if the services are rendered in that State and the
individual is a resident of that State who :

(1) is a national of that State; or

(ii) did not become a resident of that State solely for the purpose of rendering the
services.

2. (a) Any pension paid by, or out of funds created by, a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of services
- rendered to that State or subdivision or authority shall be taxable only in that State.

b) However, such pension shall be taxable only in the other Contracting State if the
individual is a resident of, and a national of, that other State.

3. The provisions of Articles 15, 16 and 18 shall apply to salaries, wages and other
similar remuneration, and to pensions in respect of services rendered in connection with
a business carried on by a Contracting State or a political subdivision or a local
authority thereof.

ARTICLE 20
Students and Apprentices

1. Payments which a student or business apprentice who is or was immediately before
visiting a Contracting State a resident of the other Contracting State and who is present
in the first-mentioned State solely for the purpose of his education or training receives
for the purpose of his maintenance, education or ‘training ‘shall not be taxed in that
State, provided that such payments arise from sources outside that State.

2. Notwithstanding the provisions of Articles 14 and 15, remuneration for services
rendered by a student or a business apprentice in a Contracting State shall not be taxed
in that State, provided that such services are in connection with his studies or training,
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ARTICLE 21
Teachers, Professors and Researchers

l. An individual who is, or immediately before visiting a Contracting State was, a
resident of a Contracting State and is present in the first-mentioned Contracting State
for the primary purpose of teaching, giving lectures or conducting research at a
university, college, school or educational institution or scientific research institution
accredited by the Government of the first-mentioned Contracting State shall be
exempt from tax in the first-mentioned Contracting State, for a period of

two years from the date of his first arrival in the first-mentioned Contracting State, in
respect of remuneration for such teaching, lectures or research.

2. This Article shall only apply to income from research if such research is undertaken
by an individual for the public interest and not primarily for the benefit of some other
private person or persons.

ARTICLE 22

Other Income

1. Items of income of a resident of a Contracting State, wherever arising, not dealt with
in the foregoing Articles of this Agreement shall be taxable only in that State.

2. The provisions of paragraph 1 shall not apply to the income, other than income from
immovable property as defined in paragraph 2 of Article 6, if the recipient of such
income, being a resident of a Contracting State, carries on business in the other
Contracting State through a permanent establishment situated therein, or performs in
that other State independent personal services from a fixed base situated therein, and
the right or property in respect of which the income is paid is effectively connected
with such permanent establishment or fixed base. In such case the provisions of Article
7 or Article 14, as the case may be, shall apply.

ARTICLE 23
Capital
1. Capital represented by immovable property referred to in Article 6, owned by a

resident of a Contracting State and situated in the other Contracting State, may be taxed
in that other State.
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2. Capital represented by movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
Contracting State or by movable property pertaining to a fixed base available to a
resident of a Contracting State in the other Contracting State for the purpose of
performing independent personal services, may be taxed in that other State.

3. Capital represented by ships and aircraft operated by an enterprise of a Contracting
State in international traffic and by movable property pertaining to the operation of such
ships and aircraft, shall be taxable only in that Contracting State.

4. All other elements of capital of a resident of a Contracting State shall be taxable only
in that State.

ARTICLE 24
Methods for Elimination of Double Taxation
1. In Vietnam double taxation shall be eliminated as follows:

(a) Where a resident of Vietnam derives income, profits or gains which under the laws
of Luxembourg and in accordance with this Agreement may be taxed in Luxembourg,
Vietnam shall allow as a credit against its tax on the income, profits or gains an
amount equal to the amount paid in Luxembourg. The amount of credit, however, shall
not exceed the amount of Vietnamese tax on that income, profits or gains computed in
accordance with the taxation laws and regulations of Vietnam.

(b) Where a company which is a resident of Luxembourg pays dividends to a company
which is a resident of Viemam and which holds directly at least 10 per cent of the
capital of the company paying the dividends, the credit shall take into account (in
addition to any Luxembourg tax for which credit may be allowed under the provisions
of sub-paragraph (a) of this paragraph), the Luxembourg tax payable by the first-
mentioned company in respect of the profits out of which such dividends are paid.

2. In Luxembourg double taxation shall be eliminated as follows:

(a) Where a resident of Luxembourg derives income or owns capital which, in
accordance with the provisions of this Agreement, may be taxed in Vietnam,
Luxembourg shall, subject to the provisions of sub-paragraphs (b) to (d), exempt such
income or capital from tax, but may, in order to calculate the amount of tax on the
remaining income or capital of the resident, apply the same rates of tax as if the income
or capital had not been exempted.
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(b) Where a resident of Luxembourg derives income which, in accordance with the
provisions of Articles 10, 11, 12 and 13, paragraphs 4 and 6 may be taxed in Vietnam,
Luxembourg shall allow as a deduction from the tax on the income of that resident an
amount equal to the tax paid in Vietnam. Such deduction shall not, however, exceed
that part of the tax, as computed before the deduction is given, which is attributable to
such items of income derived from Vietnam. '

(c) Where a company which is a resident of Luxembourg derives dividends from
Vietnamese sources, Luxembourg shall exempt such dividends from tax, provided that
the company which is a resident of Luxembourg holds since the beginning of its
accounting year directly at least 10 per cent of the capital of the company paying the
dividends. The above-mentioned shares in the Vietnamese company are, under the same
conditions, exempt from the Luxembourg capital tax.

(d) Where by reason of the relief given under the provisions of Vietnamese laws for
the purpose of encouraging the investment in Vietnam, the Vietnamese tax, actually .
levied on dividends (other than those referred to in sub-paragraph (c), interest or
royalties arising in Vietnam, is lower than the respective rate referred to in Articles 10,
11 and 12, then the amount of the tax paid in Vietnam on such dividends, interest and

royalties shall be deemed to have been paid at the respective rates referred to in
Articles 10, 11 and 12.

The provisions of this sub-paragraph shall apply for a period of 10 years beginning on
1 January 1996. This period may be extended by mutual agreement between the
competent authorities.

ARTICLE 25 .‘
Non-discrimination

1. Nationals of a Contracting State shall not be subjected in the other Contracting State
to any taxation or any requirement connected therewith, which is other or more
burdensome than the taxation and connected requirements to which nationals of that
other State in the same circumstances are or may be subjected. This provision shall,
notwithstanding the provisions of Article 1, also apply to persons who are not residents
of one or both of the Contracting States.

2. The taxation on a permanent establishment which an enterprise of a Contracting
State has in the other Contracting State shall not be less favourably levied in that other
State than the taxation levied on enterprises of that other State carrying on the same
activities. This provision shall not be construed as obliging a Contracting State to grant
to residents of the other Contracting State any personal allowances, reliefs and
reductions for taxation purposes on account of civil status or family responsibilities
which it grants to its own residents.
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3. Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or
paragraph 6 of Article 12, apply, interest, royalties and other disbursements paid by an
enterprise of a Contracting State to a resident of the other Contracting State shall, for
the purpose of determining the taxable profits of such enterprise, be deductible under
the same conditions as if they had been paid to a resident of the first-mentioned State.
Similarly, any debts of an enterprise of a Contracting State to a resident of the other
Contracting State shall, for the purpose of determining the taxable capital of such
enterprise, be deductible under the same conditions as if they had been contracted to a
resident of the first-mentioned State. It is understood that the provisions of this
paragraph shall not be interpreted so as to prevent the application by a Contracting State
of its thin capitalization provisions provided for in its domestic law.

4. Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly by one or more residents of the other Contracting
State, shall not be subjected in the first-mentioned State to any taxation or any
requirement connected therewith which is other or more burdensome than the taxation
and connected requirements to which other similar enterprises of the first-mentioned
State are or may be subjected.

5. The provisions of paragraphs 2 and 4 of this Article shall not apply to the
Vietnamese profit remittance tax and the Vietnamese taxation in respect of agricultural
production activities.

6. Nothing contained in this Article shall be construed as obliging either Contracting
State to grant to individuals not resident in that State any of the personal allowances,
reliefs and reductions for tax purposes which are granted to individuals so resident.

7. Notwithstanding the provisions of this Article, for so long as Vietnam continues to
grant to investors licenses under the Law on Foreign Investment in Vietnam, which
specify the taxation to which the investor shall be subjected, the imposition of such
taxation shall not be regarded as breaching the terms of paragraphs 2 and 4 of this
Article.

8. The provisions of this Article shall apply only to the taxes which are the subject of
this Agreement.
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ARTICLE 26
Mutual Agreement Procedure

1. Where a person considers that the actions of one or both of the Contracting States
result or will result for him in taxation not in accordance with the provisions of this
Agreement, he may, irrespective of the remedies provided by the domestic law of those
States, present his case to the competent authority of the Contracting State of which he
is a resident or, if his case comes under paragraph 1 of Article 25, to that of the
Contracting State of which he is a national. The case must be presented within three
years from the first notification of the action resulting in taxation not in accordance
with the provisions of the Agreement.

2. The competent authority shall endeavour, if the objection appears to it to be justified
and if it is not itself able to arrive at a satisfactory solution, to resolve the case by
mutual agreement with the competent authority of the other Contracting State, with a
view to the avoidance of taxation which is not in accordance with this Agneement Any
agreement reached shall be implemented notwithstanding any time limits in the
domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavour to resolve by
mutual agreement any difficulties or "doubts arising as to the interpretation or
application of the Agreement. They may also consult together for the elimination of
double taxation in cases not provided for in the Agreement.

4. The competent authorities of the Contracting States may communicate with each
other directly for the purpose of reaching an agreement in the sense of the preceding
paragraphs. When it seems advisable in order to reach agreement to have an oral
exchange of opinions, such exchange may take place through a Commission consisting
of representatives of the competent authorities of the Contracting States.

ARTICLE 27
Exchange of Information

1. The competent authorities of the Contracting States shall exchange such information
as is necessary for carrying out the provisions of this Agreement or of the domestic
laws of the Contracting States concerning taxes covered by the Agreement, insofar as
the taxation thereunder is not contrary to the Agreement, in particular for the prevention
of fraud or evasion of such taxes. Any information received by a Contracting State shall
be treated as secret in the same manner as information obtained urider the domestic
laws of that State and shall be disclosed only to persons or authorities (including courts
and administrative bodies) involved in the assessment or collection of, the enforcement
or prosecution in respect of, or the determination of appeals in relation to, the taxes
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covered by the Agreement. Such persons or authorities shall use the information only
for such purposes. They may disclose the information in public court proceedings or in
Jjudicial decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to impose on a
Contracting State the obligation:

(a) to carry out administrative measures at variance with the laws and administrative
practice of that or of the other Contracting State;

(b) to supply information which is not obtainable under the laws or in the normal
course of the administration of that or of the other Contracting State;

(c) to supply information which would disclose any trade, business, industrial,
commercial or professional secret or trade process, or information, the disclosure of
which would be contrary to public policy.

ARTICLE 28

Members of diplomatic missions and consular posts
Nothmg in this Agreement shall affect the fiscal privileges of members of diplomatic

missions or consular posts under the general rules of international law or under the
provisions of special agreements.

ARTICLE 29
Entry into force
1. Each of the Contracting States shall notify to the other in writing through the
diplomatic channel the completion of the procedures required by its legislation for the
entry into force of this Agreement. This Ag,reement shall enter into force on the date of
the latter of these notifications.
2. This Agreement shall have effect:

(a) in respect of taxes withheld at source, to income derived on or after 1 January 1996;

(b) in respect of other taxes on income and taxes on capital, to taxes chargeable for any
taxable year beginning on or after 1 January 1996.
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ARTICLE 30
Termination

This Agreement shall remain in force until terminated by one of the Contracting States.
Either Contracting State may terminate the Agreement, through diplomatic channels, by
giving to the other Contracting State, written notice of termination at least six months
before the end of any calendar year following after the period of five years from the
date on which the Agreement enters into force. In such event, the Agreement shall cease
to have effect : '

(a) in respect of taxes withheld at source, to income derived on or after 1 January in the

calendar year next following that in which the notice is given,

(b) in respect of other taxes on income, and taxes on capital, to taxes chargeable for any
taxable year beginning on or after 1 January in the calendar year next following that in
which the notice is given. ‘

IN WITNESS WHEREOF the undersigned, beirig duly authorized thereto have
signed this Agreement. )

. .
DONE in duplicate at /’/20!0 / this Z/ day of WEV CLI of the year one thousand
nine hundred and ninety-six in the Vietnamese, French and English languages, all texts
being equally authentic.

FOR THE GOVERNMENT OF FOR THE GOXERNMENT OF
THE SOCIALIST REPUBLIC OF THE GRANIY DUCHY OF

VIETNAM | LUXEMBOURG
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PROTOCOL

At the moment of signing the Agreement between the Government of the Socialist
Republic of Vietnam and the Government of the Grand Duchy of Luxembourg for the
avoidance of double taxation and the prevention of fiscal evasion with respect to taxes
on income and on capital, the undersigned have agreed upon the following provisions
which shall form an integral part of the Agreement:

I. Ad Article 5, paragraphs 4 and 5

In respect of sub-paragraphs (a) and (b) of paragraph 4 of Article 5, it 1s understood
that the maintenance of a stock of goods or merchandise solely for the purpose of

 future delivery or facilities used solely for the purpose of future delivery of goods or

merchandise of an enterprise of a Contracting State in the other Contracting State shall
not constitute a permanent establishment in the other Contracting State as long as the
conditions of sub-paragraph (b) of paragraph 5 of the same Article are not fulfilled.

II. Ad Article 7, paragraph 1

Profits derived from the sale of goods or merchandise of the same or similar kind as
those sold, or from other business activities of the same or similar kind as those
effected, through a permanent establishment, may be considered attributable to that
permanent establishment if it is proved that this transaction has been resorted to in
order to avoid taxation in the State where the permanent establishment is situated.

IIL. Ad Article 11, paragraph 2

Notwithstanding the provisions of paragraph 2 of Article 11, as long as, under the
provision of the taxation laws of a Contracting State and to the future amendments
thereto, that Contracting State does not levy a tax at source on interest paid to a
resident of the other Contracting State, the percentage provided for in this paragraph
shall be reduced to 7 per cent of the gross amount of the interest paid to a resident of

the first-mentioned Contracting State..
IV. Ad Article 25, paragraph 5

The Vietnamese profit remittance tax on the profits attributable to a permanent
establishment in Vietnam of a company which is a resident of Luxembourg which are
remitted from the permanent establishment to the head office shall not exceed 10 per
cent of such profits. However, the Vietnamese profit remittance tax shall not exceed 7
per cent of the profits remitted from a permanent establishment to its head office as
long as the profits remitted are exempt from tax in Luxembourg.
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- V. Ad article 10, paragraph 2, Article 11, paragraph 2, Article 12, paragraph 2

and point IV of the Protocol

If, after 1 January 1996, Vietnam concludes an Agreement for the avoidance of double
taxation with any other member State of the Organisation for Economic Co-operation
and Development, Vietnam limits its taxation at source on such items of income at
lower rates than those referred to in the above-mentionned provisions, including
exemption from taxation, then the lower rates, or the exemption, shall automatically
apply to residents of Luxembourg, with effect from the date of the entry into force of
such Agreement.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto have signed
this Protocol.

DONE in duplicate at ;4 &U--OT this day of ﬂa" "« of the yeér
thousand nine hundred and ninety-six in the 'Vietnamese, French and English
languages, all texts being equally authentic.

FOR THE GOVERNMENT OF FOR THE QOVERNMENT OF
THE SOCIALIST REPUBLIC OF THE G D DUCHY OF
VIETNAM LUXEMBOURG
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