AGREEMENT ON INVESTMENT UNDER THE
FRAMEWORK AGREEMENT ON COMPREHENSIVE
'ECONOMIC  COOPERATION BETWEEN  THE
ASSOCIATION OF SOUTHEAST ASIAN NATIONS AND
THE REPUBLIC OF INDIA

PREAMBLE

The Governments of Brunei Darussalam, the Kingdem of
Cambodia (Cambodia), the Republic of Indonesia
(Indonesia), the Lao People’s Democratic Republic (Lao
PDR), Malaysia, the Republic of the Union of Myanmar
(Myanmar), the Republic of the Philippines (Philippines), the
Republic of Singapore (Singapore), the Kingdom of Thailand
(Thailand) and the Socialist Republic of Viet Nam (Viet Nam),
- collectively, the Member States of the Association of
Southeast Asian Nations, and the Goveinment of the
Republic of India;

RECALLING the Framework Agreement en Comprehensive
Economic Cooperation between the Association of Southeast
Asian. Nations and the Republic of India (Framework
Agreement) signed .in Bali on 8 October 2003; :

RECALLING further Article 2 of the Framework Agreement
réflecting their comiitriént to establish ari ASEAN-India
Regional Trade and Investment Area (RTIA} including a Free
Trade Area in goods, services and investment,

RECOGNISING the -objeciives of pfomoting investment,
creating a liberal, facilitative, transparent and competitive
investment regime, progressively liberalising investment;
strengthening  cooperation ~ in  investment, facilitating



investment, improving transparency of investment rules and
regulations; and prowdmg for protection of investment;

REAFFIRMING their commitment to establish a liberal and
~ competitive investment regime that facilitates and promotes
investment within the ASEAN- lnd.a RTIA:;

CONSIDERING the different levels of development and the
need to provide flexibility and special and differential
. treatment to the newer ASEAN Member States;

HAVE AGREED as follows:

ARTICLE 1
Scope

1. This Agreement shall apply to measures adopted or
maintained by a Party relating to:

(a) investors of any ether Party; and

(b) investments of investors of another Party in its

territory, in existence as of the date of eniry into.

force of this Agreement or established, acquired
or expanded thereafter, and which, where
applicable, has been admitted’ by that Party,
subject to its relevant laws, regulations and
policies.

2.  This Agreement shall not apply to:

(@) government procurement;

' For greater certainty: (a) in the case of Thailand, protection under this Agreement
shall be accorded to investments, as referred to in paragraph 1(b) of this Article,
which have been specifically approved in writing for protection by the compatent
authorities; (b} in the case of Cambodia and Viet Nam, “has been admitted” means
"has been specifically registered or approved in writing, as the case may be".



3.

4,

(b)
(©)

(dy

subsndles or grants provided by a Party;

services supplle In:' the exercise of governmental -

- authority by the relevant body or authority of a

Party. For the purposes of this Agreement, a
service supplied in the exercise of governmental

- authority means any service which is supplied

neither on a commercial basis nor in competition
with one or more serVIce suppliers; and

any taxation measure except under Art&cle 11
(Transfers).

This Agreement shall not apply to claims arising out of
events which occurred, or claims which have been raised
orior to the entry into force of this Agreement.

@)

This Agreement does not apply to measures
adopted or maintained by a Party to the extent
that they are covered by the ASEAN-India Trade
in Services Agreement.

Notwithstanding paragraph 4 (a), for the purpose
of protection, Article 7 (Treatment of Investment),
Article 8 (Expropriation and Compensation),
Article @ (Compensation for Losses), -Article 10
(Subrogation), Article 11 (Transfers), and Article
20 {Investment Disputes between a Party and an
Investor), shall apply, mutatis mutandis, to any
measure affecting the supply of service by a
service supplier of a Party through commercial
presence in the territory of any one of the other
Parties pursuant to the ASEAN-India Trade in
Services Agreement but only to the extent that

.any such measures relate to an investment as

referred to paragraph 1(b) of Article 1 (Scope)
and an obligation under this Agreement,
regardless of whether such a service sector is



5.

scheduled in a Party's schedule of specific
services commitments made under the ASEAN-
India Trade in Services Agreement.?

For the purpose of Iiberélisation and subject to Arﬁcle 4

(Reservations), this Agreement shall apply to the following
seciors.. : . :

(8) manufactu riﬁg;‘

(b) agriculture;

(c) fishery;

(d} forestry;and

(¢) mining and quarrying.

ARTICLE 2
Definitions.

For the purposes of this Agreement:

(a)

Agreement means the Agreement on Invesiment
under the Framework Agreement on Comprehensive
Economic Cooperation between the Association of
Southeast Asian Nations and the Republic of India;

ASEAN means the Association of Southeast Asian
Nations which comprises of Brunei Darussalam, the
Kingdom of Cambodia, the Republic of Indonesia, the
Lao People's Democratic Republic, Malaysia, the
Republic of the Union of Myanmar, the Republic of the
Philippines, the Republic of Singapore, the Kingdom of
Thailand and the Socialist Republic of Viet Nam and
whose - members- are referred to- in this Agreement

2 For greater certainty, paragraph 4 (b) does not preclude a Party from applying
Article 13 {Denial of Benefits) to such setvice supplier in its territory.
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collectively as the ASEAN Member States and
individually as an ASEAN Member State;

(c) freely usable currency means a freely usable
currency as determined by the International Monetary
Fund (IMF) .in accordance with the IMF Articles of
Agreement and any amendments thereto;

(dj IMF Articles of Agreement means the Aricles of
Agreement of the International Monetary Fund,

(6) - investment® means every kind of asset that an

" " investor owns or ‘controls in the territory of another
Party, and that has the characteristics of an
investment, including such characteristics as the
commitment of capital, the expectation of gain or profit
or the assump’uon of risk.

Forms that an investrent may take mclude but are not
limited to:

()  shares, stocks and other forms of equity
participation in a juridical person and rights
derived therefrom;

(il bonds, debentures, loans, and other debt
instruments of a juridical persom and rights
derived therefrom;

(fi) maovable and immovable property and other
property rights such as mortgages, liens or
pledges;

(iv) intellectual property rights recognised under the
laws and regulations of each Party and

3 For greater certainty, the definition of investment shall be read in accordance with
subparagraph 1{b) of Articlet (Scope). The term “investment” does not include an
order or judgment entered in a judicial or administrative action.



0.

connected with the substantial business
operation of a juridical person of that Party;

(v} claims to money or to any contractual
performance related to a business of a juridical
person and having financial value. For greater
certainty, investment does not mean claims to
money that arise solely from (a) commercial

. contracts for sale of goods or setvices; or (b) the
extension of credit in connection with such
commercsal contracts;

investment will not include any other claims to
money that do not involve subparagraph (e) (i) to
(vii) of this Anrticle;

(vi) rights wunder contracts, including turnkey,
construction, management, production or
revenue-sharing contracts;

(vii) business concessions required to conduct
economic activity and having financial value
conferred by law or under a contract, inciuding
concessions related to natural resources.

For the purpose of the definition of investment in this
Article, returns that are invested shall be treated as
investments and any alteration of the form in which
assets are invested or reinvested shall not affect their
character as investments; .

investor of a Party means a natural peréon of a Party
or a juridical person of a Pariy that is making, or has
made an investment in the territory of another Party;

juridical person means any legal entity duly
constituted or otherwise organised under applicable
laws of a Party, whether for profit or otherwise, and
whether privately-owned or governmentally-owned,



(0).

0)

including any corporation, irust, partnership, joint
venture, sole  proprietorship, . association or
cooperaiives;

juridical person of a Party means a juridical person
constituted or organised under the applicable laws of

" that Party; )

measure means any measure by a Party, whether in
the form of a law, regulation, rule, procedure, decision,

~ administrative action and includes measures taken by:

(). -central, regional, or local governments and
~ authorities; and . o

(i) non-governmental bodies in the exercise of
powers delegated by central, regional, or local
governments or authorities;

natural person of a Party means a person possessing

the nationality or citizenship of that Party in accordance
with its laws and regulations.

In the case of Brunei Darussalam, in accordance with
its. laws, regulations and national policies, the term
“natural person of a Party” means a person possessing
the nationality of Brunei Darussalam or a Permanent
Resident of Brunei Darussalam who does not possess
the nationality of another Party or non-Party. Brunet
Darussalam shall request bilateral consultations with
another Party, on a case-hy-case basis, on the issue of
whether to recognise such Permanent Resident as an
investor of Brungi Darussalam;

newer ASEAN Member States means the Kingdom of
Cambodia, the Lao People's Democratic Republic, the
Republic of the Union of Myanmar and the Socialist
Republic of Viet Nam;



() Parties mean the ASEAN Member States and India,
: collectively; :

(m) Party means an ASEAN Member State or Indiz;

(n) returns mean amounts yielded by or derived from an
investment, including profits, dividends, interest, capital
gains, royalties, fees, or payments in cennection with
intellectual property rights;

(0) WTO means the World Trade Organization; and

. (p) . WTO Agreement means the Marrakesh Agreement
Establishing the World Trade Orgamzatton done on 15
April 1994 .

ARTICLE 3
National Treatment

1. Each Party sha!l accord to investors of another Party,
and to investments as referred to in subparagraph 1(b) of
Article 1 (Scope), in relation to the establishment, acquisition,
expansion, management, conduct, operation, liquidation,
sale, transfer or other disposition of investments, treatment
no less favourable than that it accords, in hke circumstances,
to its own investors and théir investments.?

2. The treatment to be accorded by a Party under
paragraph 1 of this Article means, with respect to a regional
or local level, treatment no less favourable than the most
. favoured treatment accorded at that regional or local level, in
like circumstances, to investors, and investrments of the
investors, of the Party to which it forms a part.

. *The Party shall not exercise any disciimination against investors of another Party or
their invéstments. Anothier Party means an' ASEAN Member State or India.



3. A Party shall not be obliged to extend to the investors
of another Party the benefits or privileges arising from
customs union, free trade agreementis or similar bilateral,
regional or international agreements or arrangements of
which that Party is or may become a member, including any
arrangemenis.between.or among ASEAN Member States.

4. A determination of whether investments or investors
are in “like circumstances” should be made, based upon an
objective assessment of all circumstances on a case- by-case
basis, mcludmg, inter aha

(@) the sector the investor is in;
(b) the location of the investment;
(c) the aim of the measure concerned and

(d) the regulatory process generally applied in
relation to the measure concerned.

The examination shall not be hmlted to or biased

towards any one factor |
5. Extensmn of financial assistance or measures taken by
a Party in favour of its investors and their investments in
pursuit of legitimate public purpose including the protection of
health, safety, the environment shall not be conSIdered as a
violation ofthls Article.

ARTICLE 4
Reservations®

1. Article 3 (National Treatment) shall not apply to:

*For greater certainty, India shall provide a common single Schedule of Reservations
which will be applied without discrimination among ASEAN Member States, and
ASEAN Member States shall provide their respective Schedule 6f Reservations.



(@) any existing non-conforming measure that is
- maintained by a Party at:

(i)  the central level of government as set out .

by that Party in its Schedule of
Heservations in List 1; -

(i}  the regional level of government as set out
by that Party in its Schedule of
Reseryations in List 1; or

(ii)° the local level of govemment.

(b). the continuation or prompt renewal of any non-
conforming measure referred to in subparagraph
(@); or - N

(¢} an amendment to any .non-conforming measure
referred to in subparagraph (a) to the extent that
the amendment does not decrease the
conformity of the measure, as it existed at the
date of entry into force of the Party’s Schedule of
Reservaiions in List 1, with. Article 3 (National
Treatment).

2. Article 3 (National Treatment) shall not apply to any
reservation for measures that a Party adopts or maintains
with respect to existing or new and emerging sectors, sub-

¥ sectors or activities, as set out in List 2.

3. Gther than pursuant to any procedures for the
modification of Schedules of Reservations, a Party- may not,
under any measure.adopted after the date of entry into force
of this Agreement and covered by List 2, require an investor
of another Party, by reason of its nationality, to sell or
otherwise dispose of an investment existing at the time the
measure becomes effective.
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4, Procedures for the modification of the Schedules of
Reservations referred to in paragraph 3 of this Article are to
be pursuant to Article 8 (Work Programme).

5. Nothing in this Agreement shall be construed so as 1§
derogate from rights and obligations under international
agreements in respect of protection of intellectual property
rights to which the Parties are party, including the WTO
Agreement on Trade-Related Aspecis of Intellectual Property
Rights (TRIPS Agreement) and other treaiies concluded
under the auspices of the Wor!d Intellectual Praperty
Organization.. :

6. - A Party may take reservations fo exclude  admission,
establishment, = acquisition, ~-expansion, management,
conduct, operation, liquidation, sale, transfer or other
disposition of portfolio investments from the benefits of this
Agreement. Such reservations shall be notified upon entry
into force of this Agreement. :

'ARTICLE 5 |
Review of Reservations®

1. I, after this Agreement enters into force, a Party enters
into any agreement on investment with a non-Party, it could

give consideration to a request by another Party for the

" incorporation herein of treatment no less favourable than that
provided- under the aforesaid agreement. Any such
incorporation will be subject to mutual agreement and should
maintain the overall balance of commitments undertaken by
each Party under this Agreement.

2. As part of the review of this Agreement pursuant to
Article 28 (Review), the Parties agree to review their
respective Schedules of Reservations with a view to

® For greater certainty, India shall provide a common single Schedule of
Reservations, which will be -applied without discrimination among ASEAN Member
States, and ASEAN Member States shall provide their respective Schedule: of
Reservatlons A
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improving reservations on national treatment with regard io
the establishment, acquisition or expansion of investments.

ARTICLE 6
Work Programme

i.. The Parties shall enter into discussions on:

(8) Schedules of Reservations to this Agreement;
and

(b) Procedures for the medification of Schedules of
Reservations. ‘

2.  The Parties shall conclude the discussions referred to
in paragraph 1 of this Article, within three (3) years from the

date of entry into force of this Agreement unless the Parties

otherwise agree. These discussions shall be overseen by the

Joint Committee on Investment established under Article 23
. (Joint Committee on Investment).

3.  Schedules of Reservations referred to in paragraph 1
of this Article shall enter into force on a date agreed to by the
Parties,

4.  Notwithstanding anything to the contrary in this
Agreement, Article 3 (National Treatment), Article 28
(Review), and paragraphs 1 to 5 of Article 4 (Reservations),
shall not apply ‘until the .Parties’ Schedules of Reservations
have entered into force in accordance with paragraph 3 of

this Article. '

5. For the purpose of subparagraph (j) of Aricle 2 |
(Definitions), the Pariies recognise that the criteria for

** recognition of Brunei Darussalam’s Permanent Residents

may be established during such bilateral consultations.
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ARTICLE 7
Treaiment of Investment

1. Each Party shall accord to investments as referred to
in subparagraph 1(b) of Ariicle 1 (Scope), fair and equitable
treatment and full protection and security.

2. For greater certainty:?

(8 fair and equitable treatment requires each Party
not to deny justice in any legal or administrative
proceedings;

(b) full protection and security requires each Party to
take - such measures as may be reasonably
necessary to ensure the protection and security
of the investments as referred 10 in subparagraph
1(b)-of Article 1. (Scope); and"-

(¢} the concepts of “fair and equitable treatment” and
“full protection and security” do not require
freatment in addition to or beyend that which is
required under customary international law, and
do not create additional substantive rights.

3. A determination that there has been a breach of
another provision of this Agreement, or of a separate
international agreement, does not estabhsh that there has
been a breach of th;s Article..

ARTLCLE 8
Expropriation and Compensation

1. AParty shall not expropriate or nationalise investments
as referred to in subparagraph.i(b) of Article 1 (Scope) either

* In the case of Indonesia, only subparagraphs 2(a) and (b) shall apply where
Indonesia is the Party according treatment under this Article.
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directly or through measures equivalent to expropriation or
nationalisation (“expropriation”, except:

(@ for a public purposs;
{(b) ina non-discriminatory manner:

(c) on payment of prompt, adequate, and effective
compensation; and

(d)' in accordance with due process of law.

2. A measure or a series of related measures by a Party

‘cannot constituie an expropriation unless it interferes with a
tangible  or intangible property right in an investment as -

referred to in subparagraph 1(b) of Article 1 (Scope). Such
measure addresses two situations:;

(@) the first situation is direct expropnatlon where an
~ investment as referred to in subparagraph 1(b) of
Article 1 (Scope) “is nationalised or otherwisé
directly expropriated through formal transfer of

title or outright seizure; and

(b) the second situation is where a measure or
series of related measures by a Party has an
effect equivalent to direct e,\propnatlon without
formal transfer of title or outright seizure. -

3.  The determination of whether a measure or series of
related measures by a Party, in a specific fact situation,
constitutes an expropriation of the type referred fo in
subparagraph 2(b) of this Article requires a case-by-cass,
fact-based inquiry that considers, among other factors

{a) the economic impact of the government measure,
although the fact that a measure or series of
related measures by a Party has an adverse
effect on the economic value of an investment,

ia

E3
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standing alone, does not establish that such an
expropriation has occurred;

(b) whether the government measure breaches the
government’s prior binding written commitment to
the investor whether by contract, licence or other
legal document; and

(c) the character of .the government measure,
including its objectives and whether the measure
is disproportionate to the public purpose.

4.  The compensation referred to in subparagraph 1(¢) of
this Article shall:

(@) be paid without delay;?

{b) be equivalent to the fair market value of the
expropriated investment. at the time when or
|mmed|ately before the expropriation was publicly
announced,® or when the expropriation occurred
whichever is applicable;

(c) not reflect any change in value because the
intended exproprlat:on had become known
earlier; and

{d) be effectively realisable and freely transferable.

5. In the event of delay, the compensation shall mclude
an appropriate interest at the prevailing commercxa! rate.’

® ‘The Parties understand that there may be legal and administrative processes that
need to be observed before payment can be made.

® In the case of the Philippines, the time when or immediately before the
expropriation was publicly announced refers to the date of filing of the Petition for
Expropriation.

® Eor Cambodia, Malaysia, Myanmar, Philippines, Thailand and Viet Nam, in the

event of delay, the rate and payment of interest of compensation for expropriation of
investments of investors of ancther Party shall be determined in accordance with.

15.



The compensation, including any accrued interest, shall be
payable either in the currency in which the investment was
originally made or, if requested by the investor, in a freely
usable currency. :

6. If an investor requesis payment in a freely usable
currency, the compensation referred to in subparagraph 1(c)
of this Article, including any accrued interest, shall be
converted into the currency of payment at the market rate of
exchange prevailing on the date of payment.

7. This Aricle does not apply ito the issuance of
compulsory licences granted in relation to intellectual
property rights, in accordance with the TRIPS Agreement.

8.  Notwithstanding paragraphs 1, 4, 5 and 6 of this Article,
any measure of expropriation relating to land-shall be as
defined in the expropriating Party’s existing domestic laws
and regulations and any amendments thereto, and shall be
for the purposes of and upon payment of compensation in
accordance with the aforesaid laws and regulations.

9.  Non-discriminatory regulatory measures by a Party or
measures and awards by judicial bodies of a Party that are
designed and applied in pursuit of public policy to achieve
legitimate public interest or public welfare objectives, such as
the protection of public health, safety, and the environment,
do not constitute expropriation of the type referred to in
- subparagraph 2(b) of this Article.

ARTICLE 9
Compensation for Losses

Investors of a Party whose investments as referred to in
subparagraph 1(b) of Article 1 (Scope) in the territory of
another Party suffer losses owing to war or other armed

their laws, regulations and policies provided that such laws, regulations and policies
are applied on a non-discriminatory basis.
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conflict, a state of national emergency or civil disturbances in
the territory of the latter Party, shall be accorded by the latter
Party treatment, as regards restitution, indemnification,
compensation or other settlement, if any, no less favourable
than that which the latter Party accords to its own investors
and their investments or to investors of any other Party or
non-Party and their investments.

ARTICLE 10
Subrogation

1. Ifa Party or an agency of a Party makes a payment to
an investor of that Party under a guarantee, a contract of
insurance or other form of indemnity it has granted on non-
commercial risk in respect of an investment, the other Party
shall recognise the subrogation or transfer of any right or
claim in respect of such investment. The subrogated or
transferred right or claim shall not be greaterthan the original
right or c!alm of the investor, :

2. Where a Party or.an agency of a Party has made a
payment to an investor of that Party and has taken over
righis and claims of the investor, that investor shall not,
unless authorised to act on behalf of the Party or the agency
making the payment, pursue those nghts and. claims against
the other Party.

3. In any proceeding-involving an invesiment dispute, a

Party shall not assert, as a defence, counter-claim, right of

set-off or otherwise, that the investor or the investment as

referred to in subparagraph 1(b) of Arlicle 1 (Scope) has

received or will receive, pursuant to an insurance or

guarantee contract, indemnification or other compensation
for all or part of any alleged loss...

4. In the exercise of subrogated rights or claims, a Party
or the agency of the Party exercising such rights or claims
shall disclose the coverage of the claims arrangement with
its investors to the relevant Party,
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ARTICLE 114
Transfers

1. EBach Party shall allow all transfers relating to
investments as referred to in subparagraph 1(b) of Article 1
(Scope) 1o be made freely and without delay. Such transfers

include:

(@)

(b)

(c)

(d)

()

(@

initial capital and additional amount to maintain or
increase the investment;

profits, capital gains, dividends, royalties, licence:
fees, technical assistance and technical and
management fees, interest and other current
income accruing from any investments as
referred to in subparagraph 1(b) of Article. 1
(Scope); - S

proceeds from the total or partial sale or
liquidation of any investments as referred to -in
subparagraph 1(b). of Article 1.(Scope);

payments made under a contract, inciuding a
loan agreement;.

payments made pursuant to Aricle 8
(Expropriation and Compensation) and Article 9
(Compensation for Losses);

payments arising  out of the settlement of a
dispute by any means including adjudication,
arbitration or the agreement of the parties to the
dispute; and

earnings and other remuneration of personnel
employed or engaged on contractual basis from
abroad in connection with that invesiments as
referred to in subparagraph 1(b) of Article 1
(Scope).
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2. Each Party shall allow such transfers relating to an
investment as referred to in subparagraph 1(b) of Article 1
(Scope) to be made in a freely usable currency at the market

" rate of exchange prevailing at the time of transfer.

3.  Notwithstanding paragraphs 1 and 2 of this Article, a
Party may prevent or delay a transfer through the equitable,
non-discriminatory, and good faith application of its laws and
regulations relating to: : '

(2)

(h)
®

bankruptcy, insolvency, or the protection of the
rights of creditors;

issuing, trading, or dealing in securities, futures,
options, or derivatives;

criminal or penal offences and the recovery of the
proceeds of crime;

financial reporting or record keeping of transfers
when necessary to assist law enforcement or
financial regulatory authorities;

ensuring compliance with orders or judgments in
judicial or administrative proceedings;

taxation;

social security, public retirement, or compulsory
savings schemes, including provident funds,
retirement gratuity programmes and employees
insurance programmes;

severance entitlements of emplayees;
requirement to regisier and satisfy other

formalities imposed by the Central Bank and
other relevant authorities of a Party; and
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() . inthe case of India, requirements to lock-in initial
capital investments, as provided in India's
Foreign Direct Investment (FDI) Policy, where
applicable, provided that, any new measure
which would require a lock-in period for
investments should not apply to existing
investments.

4. Nothing in this Agreement shall affect the rights and
obligations of the Parties as members of the IMF under the
IMF* Articles of Agreement, as may be amended, including
the use of exchange actions which are in conformity with the
IMF Articles of Agreement, provided that a Party shall not
impose restrictions on any capital transactions inconsistently
with its specific commitments regarding such transactions,

except under Article 12 (Temporary Safeguard Measures) or

at the request of the IMF. :

ARTICLE 12
Temporary Safeguard Measures

1. A Party may adopt or maintain measures not
conforming with its obligations under Article 3 (National
Treatment) relating to cross-border capital transactions or
Article 11 (Transfers) in the event of serious balance of
paymenis and external financial difficulties or under threat
thereof, ' :

2. - A Party may adopt or maintain measures not
conforming with iis obligations under Article 11 (Transfers) in
cases where, in exceptional circumstances, movements of
capital cause or threaten to cause serious economic or
financial disturbance or serious difficulties for the operation of
monetary or exchange rate policies in the Party concerned."!

" For greater certainty, any measures taksn to ensure the stability of the exchange
rate including to prevent speculative capital flows shall not be adopted or maintained
for the purpose of protecting a particular sector. :
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3.  The measures referred to in paragraphs 1 and 2 of this

- Article shall:

(8) be consistent with the IMF Articles of Agreement
as may be amended;

(b) avoid unnecessary damage to the commercial,
: economic and financial interests of anocther
. Party;

(c)- not exceed those 'necessary to. deal with the
- circumstances described in paragraph-1 or 2;

(d) be temporary and phased out progressively as
the snuatlon specrhed in paragraph 1 improves;
and

(e) be applied such that any one of the other Parties
is treated no less favourably than any other Party
ar non-Party.

4, Measures adopted er maintained ~ pursuant 1o
paragraph 2 of this Article shall, in addition to subparagraphs

- 3(a) to (e) of this Article:

(@) be phased out when conditions would no longer
justify their institution or maintenance;

(b) be applied on a national treatment basis; and
(c) avoid unnecessary damage to investors and
investments as referred to in subparagraph 1(b)
of Article 1 (Scope) of another Party.-
5. Any restrictions adopted or maintained under

paragraphs 1 and 2 of this Article or any changes therein,
shall be promptly notified to the other Parties..
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6. To the extent that it does not duplicate the process
under the WTO, IMF, or any other similar processes, the
Party adopting any restrictions under paragraph 1 of this
Article shall, on the request of another Party, commence

.. consultations in order to review the restrictions adopted by it.

ARTICLE 13
Denial of Benefiis

1. A Party may deny the benefits of this Agreement to an
- investor of another Party that is a juridical person of the other:
Party and to an investment of such investor if an investor of a
non-Party owns or controls the juridical person, and the
denying Party:

(a) does not maintain diplomatic relations with the
non-Party; or o '

(b) adopts or maintains measures with respect to the
" non-Party that prohibits transactions with the
juridical person or that would be violated or
circumvented if the benefits of this Agreement
‘were accorded to the juridical person or to iis
investments.

2. Subject to prior notification and consultation with the
other Party, a Party may also deny the benefits of this
Agreement to an investor of the other Party that is a juridical
person of the other Party and to invesiments of that juridical
person and where the denying Party establishes that: -

(@) the juridical person has no substantive business
operations in the territory of the other Party; or

(b) the juridical person is owned or controlled by
investor(s) of a non-Party or of the denying Party.
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© 3.  Ajuridical person is:

(@) “owned” by an investor in accordance with the
laws, regulations and national policies of each
Party,

(b “controlled” by an investor if the investor has the
power to name a majority of its direciers or
otherwise-to legally. direct its actions.

4. Following notification, and without prejudice to
paragraph 1 of this Article, in the case of the Republic of the
Philippines, the Philippines may deny the -benefits of this
Agreement to an investor of any other Pariy and to

* investments of that investor, where it establishes that such

investor has made an invesiment in breach of the provisions
of Commonwealth- Act No. 108 (An Act to Punish Acts of
Evasion of Laws on the Nationalization of Certain Rights,
Franchises or Privileges) as amended by Presidential Decree

. No. 715, otherwise known as “the Anti-Dummy Law”, as may

be amended
~ ARTICLE 14
Transparency
1. In order to achieve the objectives of this Agreement,

each Party shall:

(@) 1o the exient possible make available all relevant
laws, regulations, policies and administrative
. guidelines of general application that pertam to,
or affect investments in its territory; -

(b) establish. or designate an enqui’ry point where,
upon request of any natural person, juridical
person or any one. of the other Parties, all
information relating to the measures required to
be published or made available under sub-
paragraph (a). may be prompily obtained; and
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(€) notify the other Parties through the ASEAN

Secretariat at least once annually of any

investment-relaied agreements or arrangements
which grants any preferential treatment and to
which it is a party. '

2. Each Party shall endeavour, upon request by another
Party, to respond promptly to specific questions and provide
informationr to that other Parly with respect to matters

' referred to in paragraph 1 of this Article.

3. Nothing in this Agreement shall.require a Party to
furnish or allow access to confidential information, the
disclosure of which would impede law enforcement, or
otherwise be contrary to the public interest, or which would

prejudice legitimaté commercial .interests of particular

juridical persons, public or _private.;

4. All notifications and communications made pursuant to
paragraph 1 of this Article shall be in the English language.

ARTICLE 15
Special Formalities and Disclosure of information

1. Nothing in Article 3 (National Treatment) shall be
construed to prevent a Party from adopting or maintaining a
measure that prescribes special formalities in connection
with an investment, including a requirement that such an
investment be legally constituted under the laws or
regulations of the Party, provided that such formalities do not
materially impair the rights afforded by a Party to investors of
another Party and their investments pursuant to this
Agreement. : :

2.  Notwithstanding Article 3 (National Treatment), a Party
may require an investor of another Party, or investment, to
provide information concerning that investment solely for
informational or statistical purposes. The Party shall protect

. to the: extent possible any confidential information which has
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been provided from any disclosure that would prejudice

legitimate commercial interesis of the investor or the

investments. Nothing in thisparagraph shall be construed to

prevent a Party from otherwise obtaining or disclosing

information in connection with the equitable and good faith
application of its laws.

~  ARTICLE 18
Special and Differential Treatment for the Newer ASEAN
' Member States

in order to increase the benefits of this Agreement for the
newer ASEAN Member States, and in accordance with the.
objectives of and the Preamble to this Agreement and
objectives of Article 2 (Measures for Economic Cooperation) -
of the Framework Agreement, the Parties shall accord, to the
extent possible, special and differential treatment to the
newer ASEAN Member States under this Agreement,
through

(8) technical assistance to strengthen their capacity in
relation to investment policies and promotion, including
in areas such as human resource development;

(b) access to information on the invesiment policies of
' other Parties, business information, relevant databases
and contact points for invastment promotion agencies;

- (c) commitments in areas of interest o the newer ASEAN
Member States; and

(d) recognising that commitments by each newer ASEAN

Member State may be made in accordance with iis
individual stage of development.
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ARTICLE 17
Promotion of Investment

The Parties shall cooperate in promoting investment
activities by building upon existing agreements or
arrangements already in place for economic cooperation,
with the aim of advancing mvestment relations between the
Partles through, amongst others

(@  encouraging ASEAN-india invesiments;
(b)  organising investmeni promotion activities;
(c)  promoting business matching events;
(d)  organising and supporting the organisation of various
T briefings and seminars on investment opporiunities
and on investment laws, regulations and policies; and
(e)  conducting information exchanges on other issues of
mutual concern relatmg to investment promotion and

facilitation.

ARTICLE i8
Facilitation of Investment

Subject to their laws and"regulaﬁons, the. Parties shall
cooperate to facilitate investments amongst ASEAN and
!ndia through, amongst others:

" (&) endeavour to create the necessary environment for all
: forms of investment;

(by simplifying procedures for investment applications and
approvals;

(c} promoting dissemination of investment information,

including investment rules, regulations, policies and
procedures; and-
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(d) establishing one-stop invesiment centres in the
respective host Parties to provide assistance and
advisory. services to the business sectors including
facilitation of operating licences and permits.

ARTICLE 19
Dispute between Parties

The provisions of the Agreement on Dispute Settlement
Mechanismr  under the Framework Agreement on
-Comprehensive: Economic - Cooperation between the
Association of Southeast Asian Nations and the Republic of
India signed in Bangkok, Thailand on 13 August 2009 shall
apply to the settlement of disputes between or amongst the
Parnes under this Agreement.

- ARTICLE 20
lnvestment Dlsputes between a Party and an Investor

Scope

1. This Article shall apply to investment disputes between

-a Party and an investor of another Party concerning an
alleged breach of an obligation of the former Party under
" Article 3 (National Treatment), Aricle 7 (Treatment of
Investment), Article 8 (Expropriation and Compensation),
Article 9 (Compensation for Losses) and Article 11
(Transfers), which causes loss or damage to the investor in
relation to its investment as referred to in subparagraph 1(b)
of Article 1 (Scope) with respsct to the management,
conduct, operation, or sale or other disposition of such
mvestment

2. This Article shall not apply: "
(@) to investment disputes arising out of events

which occurred or t0 investment disputes which
had been seitled or which were already under
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(b)

judicial or arbitral process, prior to the entry into
force of this Agreement; or

in cases where the disputing investor holds the
nationality or citizenship of the disputing Party.

3.  Nothing in this Article shall be construed so as to
prevent a disputing investor from seeking administrative or
Jjudicial settlement available within the dlsputlng Party.

4.  For the purpose of this Article:

@).

(B)

()

(d)

d:sputmg Party means a Party against which a
claim is made under this Article;

dlsputmg party means a disputing investor or a
disputing Party;

disputing parties means a dlsputmg investor
and a disputing Party;

disputing investor means an-investor.of a Party
that makes a claim against another Party on its
own behalf under this Article, and where relevant
includes an investor of a Parly that makes a
claim on behalf of a juridical person of the
disputing Party that the investor.owns or controls;

ICSID means the International Centie for
Settlement of Investment Disputes;

ICSID Convention means the Convention on the
Settlement of Investment Disputes between
States and Nationals of Other States, done at
Washington on 18 March 1965;

ICSID Additional Facility Rules means the
Rules Governing the Additional Facility for the

- Administration of Proceedings by the Secretariat
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of the International Centre for Seh‘lement of
Investment Disputes;

(h) - New York Convention means the Unifted
Nations - Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at -
New York an 10 June 1958;

() non-disputing Party means the Party of the
disputing investor; and , :

() UNCITRAL Arbltra’uon Rules means the
arbitration ruies of the United Nations
Commission on International Trade Law
approved by the United Nations General
Assembly on 15 December 1976.

* Consultation and Negotiation

5. In the event of an investment dispute referred to in
paragraph 1 of this Article, the disputing parties shall as far
as possible resolve the dispute through consultations and
negotiations, with a_ view towards reachmg an amicable
settlement. Such consultations and negotiations, which may
include the use of non-binding, third party procedures, shall
be initiated by a written request for consultations and
negotiations by the disputing investor to the disputing Party.

6.  With the objective of resolving an investment dispute
through consultations and negotiations, a disputirig investor
shall provide the disputing Party, prior to the commencement
of consultations and negotiations, with information regarding
the legal and factual bas&s for the dispute

Chcnce of Fﬁrum

7.  Where the dispute cannot be resolved as provided for
under paragraph 5 of this Article within one hundred eighty
(180) days from the date of writien request for consultations



and negotiations, unless the disputing parties agree
otherwise, it may be submitted at the choice of the disputing

ll’iVSStOl‘ to:

(@)

(c)

(@

(e)

the courts or admnls;rauve tribunals of the
disputing Party;'?

conciliation or arbitration in accordance with the
IGSID Conventien and the ICSID Rules of
Procedure for Arbitration Proceedings,® provided
that both the disputing Party and the non-
disputing Party are par’ues to the ICSID

Conventxon

concmat:on or arbitration under the ICSID

Additional Facility Rules, provided that either of
the disputing Party or the non-disputing Party is
a party, but not both, to the ICSID Convention;,

an international ad hoc arbitral ~ tribunal
established under the UNCITRAL Arbﬁrat:on
Rules or

any other arbitral institution or in accordance with
any other arbitral rules, if the disputing parties
agree.

"Provided that" submission of-the "dispute by the disputing
investor to any courts or administrative tribunals or to any
fora er any arbitration rules under subparagraphs 7(a) to (e)
shall exclude resort to the other.

- ™ This shall apply provided such courts or administrative tribunals have jurisdiction.

¥ In the case of Philippines, submission of a claim under the ICSID Convention and
the ICSID Rules of Procedure for Arbitration Proceedings shall be subject to a written.
agreement between the disputing parties in the event that an investment dispute

anses.
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Conditions and Limitaiions on Submission of Claim

8. The submission of a dispute to conciliation or
arbiiration under subparagraph 7(b}, (c), (d) or (e) of this
Article in accordance with the provisions of this Article, shall
be conditional upon: -

(8) the submission of the dispute to such conciliation
or arbitration taking place within three (3) years of
the time at which the disputing investor became
aware, or should reasonably have become aware.
of an alleged breach of an obligation under this
Agreemeni causing loss. or damage to the
investor in relation to its investment as referred to

- in subparagraph 1(b) of Article 1 (Scope); and

(b) the disputing investor providing to the disputing
Party a written notice of intent at least ninety (20)
days before the claim is submitted. The notice of
intent shall specify:

(i)  either subparagraph 7(b), {c), (d) or (e) as
the forum for dispuie setilement and, in the
case of subparagraph 7(b), whether
conciliation or arbitration is being sought;

(i) the name and address of the disputing
- investor and its legal representative;

(i) the waiver of the right to initiate or continue

any proceedings, excluding proceedings for

~ interim measures of protection referred to in

paragraph 30 of this Article, before any

other dispute settlement fora referred to in

paragraph 7 of this Article in relation 1o the
matter under dispute;

(iv) a brief summary of the faciual and legal
basis of the dispute sufficient to present the:
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problem clearly, including the provisions of
this Agreement alleged to have been
breached and the relevant measure at
issue, as may be applicable; and

(v) the relief sought, and where appropriate,
the approx;mate amount of damages
claimed.

9. The applicable arbitration rules shall govern the
arbitration referred to in this Arlicle except to the extent
modified by the Parties in this Article.

Selection of Arbitrators

10. Unless the disputing parties' agree otherwise, an
arbitral tribunal established under subparagraphs 7(b), (c),
(d) and (e) of this Article shall comprise three (3) arbitrators,
one (1) arbitrator appointed by each of the disputing parties
within seventy-five (75) days from the date the investment
- dispute was submitted for arbitration. The third arbitrator,
who shall be the presiding arbitrator, shall be appointed by
agreement of the disputing parties. If the disputing investor or
the disputing Party fails to appoint their respective arbitrators
within seventy-five (75) days from the date on which the
investment dispute was submitted to arbitration, the
Secretary-General of ICSID in the case of arbitration referred
to in subparagraph 7(b) or (c) of this Article, or the Secretary-
General of the Permanent Court of Arbitration (PCA) in the
case of arbitration referred to in subparagraph 7(d) or () of
this Article, on the request of either of the disputing parties,
shall appoint, in his or her- discretion, the arbitrator or
arbitrators not yet appointed from the ICSID or PCA Panel! of
Arbitrators respectively, subject to the requirements of
paragraph 11 of this Article.

11. Unless the dlsputmg partles agree otherwise, the fhtrd
arbrtrator shall: ) .



(@) not be of the same nationality as the disputing
investor, nor be a national of the disputing Party;

(b) not have his or her usual place of residence in.
the tierritory of either dispunng Party or non-
disputing Party;

(c) not be employed by nor affiliated with the
disputing Party, the non—dlsputlng Party, or the
disputing investor; -

(d) not have dealt with the said investment dispute in
. any capacity; and

() have experiise or experience in public
' international law, international trade or
international investment rules.

Gonduct of Arbitration -

12.  Where issues relating to jurisdiction or admissibility are
raised as preliminary objections, the tribunal shall decide the
 matier berore proceedmg to the merits.

13. A d!aputlng Party may, no later than three (3) months
~after the constitution of the tribunal, file an objection that a
claim is manifestly without merit or not admissible. A
disputing Party may also file an objection that a claim is
otherwise outside the jurisdiction or competence of the

. .- tribunal. The dispuiing Party shall speorfy as precisely as

} possmie the basis for the objection.

14. The fribunal shall address any such objection as a
preliminary question apart from the merits of the claim. The
disputing parties shall be given a reasonable opportunity to
present their views and observations. to the tfribunal. If the
tribunal decides that the claim is manifestly without merit, or
is otherwise not within the jurisdiction or competence of the
- iribunal, it shall render an award to that effect.
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15. The tribunal may, if warranted, award the prevallmg
disputing party reasonable costs and fees incurred in
submitting or opposmg the objection. In determining whether
- such an award is warranted, the fribunal shall consider
whether either the claim or the objection was frivolous or
manifestly. without merit, and shall provide the disputing
parties a reasonable opportunity to submit their comments.

16.  Unless the disputing parties otherwise agree, the place

of arbitration shall be determined in accordance with the

applicable arbitration rules, provided that the place shall be in

the territory of a State that is a party to the New York
Convention.

Transparency.

17.  Subject to paragraph 18 of this Article, the disputing
Party may make publicly available final awards and decisions
-made by the tribunal.

18. Any information specifically designated as confidential

that is submitted to the tribunal or the disputing partfes shall
be protected from disclosure to the public.

~ Joint Interpretation

18.  The tribunal shall, on its own account or at the request

of a disputing Party, request a joint interpretation of any
provision of this Agreement that is in issue in a-dispute. The
Parties shall submit in writing any joint decision declaring
their interpretation to the tribunal within sixty (60) days of the
request. Without prejudice to paragraph 20 of this Article, if
the Parties fail to submit such a decision within sixty (60)
- days, any interpretation submitted by a Party individually
shall be forwarded to the disputing parties and the tribunal,
which shall decide the issue on its own account.

- 20. A joint decision of the Pariies, declaring their
~ interpretation of a provision of this Agreement shall be
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binding on the tribunal, and any decision or award issued by
the tribunal must be consistent with that joint decision.

Awards
21. The award shall include:

(@ ajudgment as to whether or not there has been a

' breach by the disputing Party of. any rights
conferred by this Agreement in respect of the
disputing investor and its investments; and

(b a remedy if there has been such breach. The.
remedy shall be limited to one or both. of the
following: : :

() payment of monetary damages and
applicable interest; and

(i)  restitution of property, in which case the
award shall provide that the disputing Party
may pay monetary damages and any
applicable interest in lieu of restitution..

22. A tribunal may not-award punitive damages.

23. An award made by a tribunal shall be final and binding
upon the disputing parties. An award shall have no binding
force except between the disputing parties and in respect of
the particular case.

24, The award rendered in accordance with paragraph 21
of this Article shall be final and binding upon the disputing
parties. The disputing Party shall provide for the enforcement
of such award and execute it without delay.'

" The Parties understand that there may be domsstic legal and administrative
processes that nesd to be observed before an award can be complied with,
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25. Subject to paragraph 26 of this Article and the
applicable review procedure for an interim award, a disputing
party shall abide by and comply with an award without
delay.' ,

26. A disputing party may not seek enforcement of a final
award until: ' :

(@8 in the case of a final award under the ICSID
.. Convention: L .

() one hundred twenty (120) days have
elapsed from the date the award was
rendered and no disputing party has
requested revision or annulment of the
award; or

(i) revision or annulment proceedings have
| been completed;

(b) in the case of a final award under the ICSID
Additional Facility Rules, the UNCITRAL
Arbitration Rules, or the. rules selected pursuant
io subparagraph 7(e) of this Article :

(i ninety (90) days have elapsed from the
~ date the award was rendered and no
disputing party has commenced a
proceeding to revise, set aside, or annul the
award; or

(i) a court has dismissed or allowed an
application to revise, set aside, or annul the
award and there is no further appeal.

27. Each Party shall provide for the enforcement of an
award in its territory.

" The Parties understand that there may be domestic legal and administrative.
processes that need to be observed before an award can be comptied with.
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Costs

28. Costs may also be awarded in accordance with ihe
applicable arbitration rules.

29. The non-disputing Parly shali not, in respect of a
dispute which one of its invesiors has submitted to
conciliation or arbitration in accordance with paragraph 7 of
this Article, give diplomatic protection, or bring an
international claim before another forum, unless the disputing
Party has failed to abide by and comply with the award
rendered in such dispute. Diplomatic protection, for the
purposes of this - paragraph, shall not include informal
diplomatic -exchanges for the sole purpose of facilitating a
setilement of the dispute. :

30. No Party shall prevent the disputing investor from
seeking interim measures of protection, not involving the
payment of damages or resolution of the substance of the
matter in dispute before the courts or administrative tribunals
of the disputing Party, prior to the institution of proceedings
before any of the dispute settlement fora referred io in
paragraph 7 of this Article, for the preservation of its rights

and interests.

Governing Law

31. The tribunal shall decide the issues in dispute in

accordance with this Agreement and the applicable rules of

international law and where applicable, any relevant
domestlc law of the dlsputmg Party.

ARTICLE 21
General Exceptions

1.  Subject to the requirement that such msasures are not
applied in a manner which would consiitute a means of
arbitrary or unjustifiable discrimination against or amongst
the Parties, their investors, or their investmenis where like
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conditions prevail, or a disguised restriction on investors of
any Party or their investments, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by
any Party of measures:

@)

(b)

(© .

(d)

necessary to protect public morals or to maintain
public order;

necessary to protect human, animal or plant life
or healih;

necessary fo secure compliance with laws or
regulaitions which are not inconsistent with the
provisions of this- Agreement .including those

- relating to:

(i)  the prevention of decepiive and fraudulent
practices to deal with the effects of a
default on a contract;

(i) the protection.af the privacy.of individuals in
relation to  the  processing and
dissemination of personal data and the
protection of confidentiality of individual
records and accounts; and

(i) safety;

imposed for the protection of national treasures
of artistic, historic or archaeological value; or

relating to-the conservation of exhaustible natural
resources if such measures are made effective in
conjunction with restrictions on domestic
production or consumption.

2. Insofar as measures affeciing the supply of financial

... services are concerned, paragraph 2 (Domestic Regulation)

m the. Annex on Financial Services of the General
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Agreement on Trade in Services in Annex 1B to the WTQO
Agreement shall be incorporated into and form an integral
~ part of this Agreement, mutatis mutandis.

ARTICLE 22
Security Exceptions

1. Nothing in this Agréement shall be construed:

(@

(b)

to require any Party to furnish any information,
the disclosure of which it considars contrary to its
essential security interests; or '

to prevent any Party from taking any action which
it considers necessary for the protection of its
essential security interests, including but not
limited to: '

0

(ii)

(if)

(iv)

action relating to fissionable and fusionable
materials or the materials from which they
are derived;

action taken in time of war or other
emergency in domesfic or international
relations; :

action relating to the ftraffic in arms,
ammunition and implements of war and to
such traffic in other goods and materials as
is carried on directly or indirectly for the
purpose of supplying a  military

- establishmenit;

action taken so as to protect critical public
infrastructure  including communication,
power and water infrastructures from
deliberate attempts intended to disable or
degrade such infrastruciure; or
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(¢} to prevent a Party from taking any action in
pursuance of its obligations under the United
Nations Charter for the maintenance of
international peace and security.

2. Each Party shall inform the other Party o the fullest
. extent possible of measures taken under subparagraphs 1(b)
and (c) of this Article and of their termination.

3. Nothing in this Agresment shall be construed to require
a Party to accord the benefits of this Agreement to an
investor that is a juridical person of the other Party where a
Party adopts or maintains measures in any legislation or
regulations which it considers necessary for the protection of
its essential security interests with respect to a non-Party or
an investor of a non-Party that would be. violated or
circumvented if the benefits of this Agreement were accorded
to such juridical person or to its investments.

4.  Paragraph 3 of this Article shall be interpreted in
accordance with the understanding of the Parties on Security
Exceptions as set out in Annex 1, which shall form an
integral part of this Agreement.

5. This Article shall be interpreted in accordance with the
understanding of the Parties on non-justiciability of Security
Exceptions as set out in Annex 2, which shall form an
integral part of this Agreement.

ARTICLE 23
Joint Commitiee on investment

1. A Joint Committee on Investment shall be established
within one (1) year from the entry into force of this
Agreement, :

2. The functions of the Joint Committee shall be to:
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(a) review the implementation and operation of this
Agreement;.

(b) submit a report to the Parties on the
implementaﬁon and operation of this Agreement;

(c) consnde. and recommend to the Parties any
amendments to this Agreement;

(d) supervise and coordinate the work of all Sub-
Committees established under this Agreement'
and

(e) carry out other, functlons as may be agreed by
the Parties. .

3. . The Joint Commitiee on Invesiment:

(@ shall be composed of representatives of the
" Parties; and

(b) may establish Sub-Committees and delegate its
respansibilities thereto. :

ARTICLE 24
Communications

Each Party shall designaie a contact point to facilitate
communications among the Parties on any matter relating to
this Agreement. All official communications in this regard
shall be in the English language.

ARTICLE 25
Annexes, Footnotes and Schedules

The Annexes, footnotes and Schedules, to this Agreement
shall constitute an integral part of this Agreement.
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ARTICLE 286
Amendments

This Agreement may be amended by agreement in writing by
the Parties and such amendmenis shall come into force on
such date or dates as may be agreed among them.

ARTICLE 27
Withdrawal and Termination

1. Any Party may withdraw from this Agreement by giving
twelve (12) months advance notice in writing to the other
~ Parties.

2. This Agreement shall terminate if, pursuant to
. paragraph 1 of this Article!

(a) India withd raws; or

(b) this Agreement is in force for less than four (4)
ASEAN Member States.

3.  Any other Party may request in writing, consuliations
concerning any matter that would arise from the withdrawal
within sixty (60) days after the date of receipt of the notice in
paragraph 1 of this Article. The requested Party shall enter’
into consultations in good faith upon receipt of the request.

ARTICLE 28
Review

Unless otherwise agreed, the Parties shall undertake a

general review of this Agreement with a view to furthering its

objectives within three (3) years from the date of the entry

- - into force of the Agreement, and every three (3) years
thereafter. - ' L ‘
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ARTICLE 28
Depositary

For the ASEAN Member States, this Agreement shall be
deposited with the Secretary-General of ASEAN who shall
promptly furnish a certified copy thereof to each ASEAN
Member State, .

ARTICLE 30
entry into Force

1. Each Party shall notify the other Parties in writing upon
completion of Its internal requirements'® necessary for entry
into force of this Agreement. This Agreement shall enter into
force on 1 July 2015 for any Party that has made such
notifications provided that India and at least four (4) ASEAN
_ Member States have made such notifications by that date.

2. If this Agreement does not enter into force on 1 July
2015 it shall enter into force, for any Party that has made the
notification refetred to in paragraph 1 of this Article, sixty (60)
days after the date by which India and at least four (4)
ASEAN Member States have made the noiifications referred
to in paragraph 1 of this Article, -

3.  After the entry into force of this Agreement pursuant to
paragraph 1 or 2 of this Article, this Agreement shall enter
into force for any Party sixty (60) days after the date of its
notifications referred to in paragraph 1 of this Article.

"IN WITNESS WHEREOF, the undersigned being duly

authorised by their respective Governments, have signed the
Agreement on Investment under the Framework Agreement
on Comprehensive Economic Cooperation between the
Association of the Southeast Asian Nations and the Republic
of India. ~

% For greater certainty, the term “internal requirements” may include obtaining
governmental approval or parliameaniary approval in accordance with. domestic law.

43.



DONE at Nouy Pyt Tows, Myanmar iy Tiseleth day

cp November in ~the Year Too Thovsand snd Fovrteentn

in two original copiss in the English Language.

For Brunei Darussalam:  Forthe Republic of India:
fot WI

LIM JOCK SENG NIRMALA SITHARAMAN

Second Minister of F orezgn Affairs Minister of State for

and Trade~ o ... Commerce and: Industry

For the Kingdom of Cambeodia:

%mw

SUN CHANTHOL
Senior Minister and
Minister of Commerce

For the Republic of Indonesia:

MUHAMMAD LUTFl
Minister of Trade:
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" Myanmar:

For the Lao People’s Democratic:
Republic: - ‘ ‘

- KHEMMAN] PHOLSENA
Minister of Industry and Commerce

. Fer Malaysia;

MUSTAPA MOHAMED
Minister of Intemational Trade and
Industry~ '

For the Republic of the. Union of

e
KAN ZAW

Union Minister for National Planning
and Economic Developiment
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For the Republic of the Philippines:

Secretary of Trade and [hdustry

For the:Republic of Singapore:

e
LIM HNG KIANG
Minis‘ter for Trade and Industry

For the Kingdom of Thailand:

(W"{W @7 ﬁﬁm _
CHUTIMA BUNYAPRAPHASARA
Permanent Secretary

Acting for the Minister of Commerce

" For the Socialist Republic of Viet Nam:

VU HUY HOANG
Minister of Industry and Trade
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Annex 1
Security Exceptions

The Parties confirm the following understanding with respect
to interpretation and/or implementation of this Agreement:

(@).

(b}

the measures referred to in paragraph 3 of Article 22
(Security Exceptions) are measures where the intention
and objective of the Party imposing the measures is for
the protection of its essential security interests. These
measures shall be 1mposed on a non-discriminatory
basis and may be found in any of its legislation or
regulations: . . ,

() In the case of India, the aphlicable measures

referred to in paragraph 3 of Article 22 (Security
Exceptions) are currently set out in the
regulations framed under the Foreign Exchange
Management Act, 1999 (42 of 1999) (FEMA).
India shall, upon request by another Party,
provide information on the measures concerned;

(ii). - In the case of ASEAN Member States, they do
not presently adopt or maintain any unilateral
measures against a non-Party or invesior of a
non-Party in its laws or regulations. This shall naot
preclude any ASEAN Member State from
adopting similar measures against any non-Party
or investor of a non-Pariy; ' ‘

the measures which a Party adopts or maintains with
respect to a non-Party or investors of a non-Party shall
not impinge upon another Party's sovereign rights to.
conduct its foreign policy nor shall it prohibit juridical
persons of foreign investors that are subject to such
measures from establishing themselves in another

Party.
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Annex 2
Non-Justiciability of Security Exceptions

With respect to the interpretation and/or implementation of
this Agreement, the Parties confirm their understanding that
disputes submitted to arbitration pursuant to paragraphs 7
and 8 of Article 20 (Invesiment Disputes between a Party
and an Investor), where the disputing Party asserts as a
defence that the measure alleged to be a breach is within the

" scope of a security exception as set out in Article 22

(Security Exceptions), any decision of the. disputing Party

taken on such security considerations shall be non-justiciable

in that it shall not be open to any arbitral tribunal to review

the merits of any such decision, even where the arbitral

proceedings concern an assessment of any ctaim for

~ damages and/or compensation, or an adjudication .of any
other issues referred to the tribunal.
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HIEP DINH BAU 1LY TR@NG KHU@N KHO HIEP BINH
KHUNG VE HQP TAC KINH TE T@AN DIEN GITA HHEP H@
CAC QUOC GIA BONG NAM A VA CONG HOA AN BO

LN NOI DAU

Chinh phtt Brunei Darussalam, Vwong quéc Cam-pu-chia
(Cém-pu-chia), Cong hoa Indonesia (Indonesia), Cong hoa dén
chii nhan dan Lao (Lao), Malaysia, Cong hoa lién bang
Myanmar (Myanmar), Cong hoa Philipines (Philipines), Cong
hoa Singapore (Singapore), Vuwong quéc Than Lan (Thai Lan)
va Cong hoa xa héi chil nghia Viét Nam (Viét Nam) v&i tw cach
tap thé, cac thanh vién cla Hiép héi Quéc gia E)ong Nam A, va
Chinh phli clia Cong hoa An D6.

CAN CUP Hiep dinh khung v& hop tac kinh té toan dién gitra
Hiép hdi cac Quéc gia Dong Nam A va Cong hoa An D8 ky tal
Bali ngay 8 thang 10 ndm 2013;

CAN CUP Didu 2 Hiép dinh khung cam két thanh 1ap Khu virc
Bau tw va Mau dich ASEAN- An D6 (RTIA) bao gdm Khu vuc
mau dich tw do hang héa, dich vu va diu tw;

NHAN THUPC duoc muc tiéu khuyén khich d4u tu, tao lap mét
co ché dau tw ty do, thuan loi, minh bach va canh tranh; tirng
bwéc ty do hda dau tw tdng cwdng hop tac trong dau tw, tao
thuan loi cho dau tw,ting cwdng tinh minh bach trong phap luat
vé dau tw va bdo hod cho dau tu.
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KHANG BJMH cam ké&t thanh 1ap mdt co ché gy tw iw do va
canh tranh dé tao thuan loi va khuyén khich dau tuw trong Khu
vire Dau tw va Mau dich ASEAN- An Da:

XEM XET mirc d6 phat trién khéc nhau va sy cin thidt danh Sty
linh hoat va d@6i x(r d%c biét va khac biét cho cac Quéc gia
thanh vién méi clia ASEAN:;

DA THOA THUAN nhw sau:

BIEU 1
. Pham vi
1. Hiép dinh nay ap dung cho céc bién phap dwgc dp dung
hogc duy tri b&i mot Bén ky két lién quan dén:

(8) nha dau tw cla bat ky mot Bén ky két nao khac: va

(b) Dau tw clhia nha d&u tw clia Bén ky két khac trong
l&nh thé clia Bén ky két ban diu, vao ngay Hiép
dinh nay cé hiéu lwc hodc dwge thanh lap, mua lai
hodac m& rong sau d6, va tly tirng trwdng hop cu
thé, da Ban ky két chii nha chép thuan' phi hop véi
chinh sach va phap luét clia Bén ky két d6.

2. Hiép dinh nay khong ap dung &di véi
(a) mua sam cla chinh phu

(b) tre cp hodc hé tro do mét Bén ky két thwe hién;

(c) dich vu cung cép trong qua trinh thye thi quyn luc
nha nwéc bdi co quan c6 tham quyén cha mot Bén

‘Déro rang hon () trong trwdng hep clia Théi Lan, bao ho ttneo Hiép dinh sé
phi hop vé&i ddu tw, nhe da d& cap trong doan 1 (b) clia Didu nay, 64 duoc
phé chudn bing van ban d& bdo hd dau tw béi co quan co thdm quydn cla
Thai Lan; (b) trong trwdmg hep clia Campuchia va Vit Nam, “d3 duoc cpép
nhan® 1a “da dugc ding ky hosic phé chudn béng vin ban, trong tly ting
trweérng hop oy thé.
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ky két. Theo myc dich cla Hiép dinh nay, dich vy
cung cép trong qua trinh thye thi quyen Iuc cta nha
nwéce 1a bat ky dich vy nao duoc cung cap khong
dya trén co s& thuong mai cling nhwr khéng canh
tranh v&i cac nha cung cép dich vy khac; va

(d) céc bién phap thué, trlr trwdng hop theo Bidu 11
(Chuyén tién).

3. Hiép djnh nay khong ap dung déi vo'n yéu cau khéi kién
phat sinh tlr s kién da xay ra, hodc yéu ciu khdi kién da duoc
néu ra trwéc khi Hiép dinh nay ¢6 hiéu Iyc.

4. (a) Hiép dinh nay khong ap dung di véi bién phap do
“moét Bén ky két 4p dung hozc duy tri trong pham vi
da dwoc didu chinh tai Hiép dinh Thuong mai Dich
vy ASEAN- An 3.

(b) Mac di ¢ quy dinh tai khoan 4 (a), véi muc dich
bdo hd dau tw, Diéu 7 (£)0| x&r dau tw), Didu 8
(Twéc quyén s& hiru va Bbi thwo'ng) Diéu 9 (Boi
thwo'ng thiét hai), Diéu 10 (Thé quyen) Piéu 11
(Chuyén tlen) va Diéu 20 (Tranh chap dau tw glu’a
mot Bén ky két va nha diu tw), s& ap dung, véi cac
slra dbi thich hop, véi bat ky mot bién phép nao tac
déng dén viéc cung cép dich vu clia nha cung cap
dich vu clia mot Bén ky két thong gua hién dién
thwong mai & trén I&nh thd clia bat ky Bén ky két
ndo khac theo Hiép dinh Thwong mai Dich wu
ASEAN- An Do nhung chi trong pham vi lién quan
dén mot khodn diu tv duoc quy dinh tai khoan
1(b), Diéu 1 (Pham vi) va mét nghia vy theo Hiép
ounh nay, bat k& linh vuc d;ch vy do ¢é dwoc cam

«ét trong Biéu cam két cy thé vé& dich vy clia Bén Ky
két @6 theo Hiép dinh Thwong mai Dich vu ASEAN -
An 6% hay khéng.

2 D& 6 rang hon khoan 4 (b) khong han ché mdt Bén ky két tir 4p dung Didu 13 (Tit chéi loi fch) a8
v6i nha cung cAp dich vu trén 1anh thd cita Bén ky két kia.

3 .



Ban djch tham khao

5. Vé&imuc dich ti do héa va phis hop v&i quy dinh clia Didu
4 (Cac ngoai 18), Hiép dinh nay ap dung ddi vé&i cac linh vue
sau day:

(@) san xuét

(b)  néng nghiép;
(¢) thly san;

(d) lam nghiép; va

(e) khoang san va khai thac ¢

BIEU 2
Binh nghia

V&i myc dich ctia Hiép dinh nay: :

(@) Hiép dinh Ia Higp dinh Bau tw trong khudn khé Hiép dinh
khung vé& hop tac kinh té toan dién gitra Higp héi quéc gia
Béng Nam A va Cong hoa An Do:

(b) ASEAN Ia Hiép hgi cac quéc gia Dong Nam A bao gdm:
Brunei Darussalam, Vwong quéc Campuchia, Cdng hoa
Indonesia, Céng hoa dan chd nhan dan Lao, Malaysia,
Céng hoa lién bang Myanmar, Cong hda Philipines, Cdng
hoa Singapore, Vwong qudc Thai Lan va Cong hoa xa hdi
chll nghia Viét Nam va cac quéc gia d6 dwoc goi chung
la cac quéc gia thanh vien ASEAN va dwoc goi rigng 13
quéc gia thanh vian ASEAN.

(c) déng tidgn tw do sir dung nghia la dong tién duoc Quy
Tién t& qudc 1 xéc dinh 13 @dng tién tw do st dung theo
Diéu 1& cha Qu¥ nay va céc sira dbi sau &
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(d) didu 18 clia IMF nghta la Didu 1& clia Quy Tidn té qubc té;

(e) déu tr® nghia & moi loai tai san ma nha dau tv s& hiru
hodc kiém soat trén 1anh thd cia Bén ky két kia, va co
cac ddc diém clia mot khoan dAu tw, bao gdm cac cam
két vén, ky vong v& thu nhap hosic loi nhuan hoc chéap
nhan rdi ro.

Déu tr bao gdm, nhwng khéng chi 13 cac hinh thirc sau:

(i)

(ii)

- (i)

(iv)

(v)

c0 phiéu, cé phan va bét ky hinh thire tham gia aép
von nao vao phap nhan va cac quyén phai sinh tr
do;

tréi phiéu, gidy nhan ng, cac khoan vay va bét ky
cdng cu no ndo khac cla phap nhan va cac quyén
phai sinh tlr d0;

ddng san va bé} dong san va cac quydn tai san
P £ A -~
khac nhw thé chap, cam ¢, dit coc:

quyén s& hiru tri tué dwoc cbng nhan theo phap
luét clia moi Bén ky két va lién quan dén hoat déng
kinh doanh chli yéu clia phap nhan Bén ky két;

quyén doi tién hodc quydn d6i véi vige thuc hign
hep dbng lién quan dén kinh doanh clia phap nhan
va co gia tri tai chinh. D& 16 rang hon, dau tw khéng
bao gdbm céc quyén doi tién chi phéi sinh tir (a) hop
dong mua ban hang héa hozc dich vy; hodc (b) viéc
cép tin dung lién quan dén cac hop déng do.

% D& 15 rang hon, dinh nghia diu tur s& dirge hidu theo quy dinh ciia Biéu 1 (b) - Pham vi. Khéi niém
“dAu t” khéng bao gdm quyét dinh hofic phdn quyét dugc ban hanh trong qua trinh t6 tung tir phép

hodc hanh chinh



(f)

(@)

(h)

Ban djch tharn khdo

Dau tw s& khdng bao gdm bét ky quyén @i tidn nao
khéng lién quan dén cac khoan (e) (i) dén (vii) clia
Diédu nay;

(vi) céc quyén theo hop déng, bao gdm hop déng chia
khoa trao tay, xay dung, quén ly, san xuét hosc
phén chia san pham;

(vii) nhwong quyén kinh doanh @di héi thwe hién hoat
ddng kinh t& va c6 gia tij tai chinh theo quy dinh cla
phap Iuét hodc theo hop ddng, bao gém nhwong
quyén lién quan dén tai nguyén thién nhién.

V6i myc dich dinh nghta dau tw theo Hiép dinh nay, thu
nhép duoc ding dé dau tw s& dwoc coi |a dAu tw, va bit
ky vigc thay d6i hinh thire nao theo d6 tai sdn duwoc diu

“tw ho#c tai dAu tw s& khdng anh hwéng dén tinh chét ciia

tai san dé 1a mot khoan dau tw.

nha ddu tw ciia mét Bén ky két 1a thd nhan hoic phap
nhan clia mét Bén ky két dang thwc hién, hodc da thire
hién dau tw trén 1anh thd cia Bén ky két khac:;

phép nhén la bt ky thuwc thé phap Iy nao dwoc thanh lap
hodc duoc t6 chirc phi hop véi luat ap dung cua mot
Bén ky két, bat k& vi loi nhuan hosc phi loi nhuan, va bét
ké thudc s& hiru tw nhan hay chinh phi, bao gém bét ky
cong ty, quy tin thac, hep danh, lién doanh, doanh nghiép
fr nhan, hiép hdi hodc hep tac x&;

phap nhén clia mdt Bén ky két nghia Ia phéap nhan
duoc thanh 1ap hodc t6 chirc theo ludt 4p dung clia Bén
ky ket do;

bign phap nghta I bt ky bién phap nao clia mét Bén ky
két, bat ké dudi hinh thire ludt, quy dinh, quy téc, tha tuc,
quyét dinh, hanh vi hanh chinh, va bao gdm cac bién
phap thye hidén béi: '



()

(k)

()
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()  chinh quyén va co quan cé thadm quydn cép trung
wong, cap viing hodc dia phwong; va

(i) co quan khéng thudc chinh phi thwe hign quyén
iwe do chinh quyén va cac co quan trung wong, cap
viing hodc dia phwong giao cho.

thé nhin cla mét Bén ky két nghia 13 ngudi cé quéc
tich hodic quyén cong déan cla mdt Bén ky két phi hop
v&i phap uét clia Bén db. :

Trong trwong hop Brunei Darussalam, phil hop véi phap
luét va chinh sach quéc gia clia Brunei Darussalam, khai
niém “thé nhan clia mét Bén ky két' nghia la ngudi co
quéc tich clia Brunei Darussalam hodc ngwoi thwdng trd
clia Brunei Darussalam ma khéng cé qudc tich clia Bén
ky két khac hodic Bén khéng ky két. Brunei Darussalam
c6 thé yéu cu tham vén song phuong véi Bén ky két
khac, trén co s& trwong hop cu thé, vé& viéc céng nhan
ngwdi thuwong trd &6 14 nha diu tr cla Brunei
Darussalam;

cac nw&e thanh vién méi cia ASEAN nghia la Vwong
quéc Campuchia, Céng hda dan chii nhan dan Lao, Cang
hoa lién bang Myanmar va Cong hda xa hdi chl nghia
Viét Nam;

céc Bén ky két nghta la tap thé cac quéc gia thanh vien
ASEAN va An Do,

Bén Ky két nghia la mét quéc gia thanh vien ASEAN
ho3c An Do;

thu nhép nghia 1a khoan tién thu dwoc ttr mét khodn dau
tw, bao gom loi nhuan, ¢ tirc, 1ai tién vay, thu nhap tir
vén, thu nhdp tir chuyén giao quyédn s& hiru tri tué, phi
hodc thu nhap tlr quyén s& hivu tri tug;

WTO nghia |2 Té chirc Thwong mai thé gidi; va
7
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(P) Hiép dinh WTO I1& Higp dinh Marrakesh thanh lap T
chire Thuong mai Thé gi6i, ky ngay 15 thang 4 nam
1994. |

BIEU 3
Déi xr qude gia

1. MGi Bén ky két s& danh cho nha dAu tv cia Ban ky két
khac, va khoan dau tw duoc quy dinh tai Biéu 1 (b) (Pham vi),
lién quan Gén thanh 1ap, mua lai, m& rong, quan ly, thwe hién,
vén hanh, thanh ly, ban, chuyén giao hodc dinh doat theo cach
khac khoan dau tu, sy d6i x&r khong kém thuan loi hon sy d6i
Xt ma Bén d6, trong didu kién twong ty, danh cho nha du tw
clia nirée minh va cac khodn dau tw cha ho*,

2. Khimot Bén ky két danh sy d6i x& theo khoan 1 clia Didu
nay nghta Ia, d6i véi cap viing hodic cAp dia phwong, sw dbi xtr
khong kém thuan Igi hon sy d6i xt thuan loi nhit ma cép viing
hodc cép dia phwong @6, trong didu kién twong tw, danh cho
cac nha dau tw va céc khoan du tw clia Bén ky két ma viing
hodc dia phurong d6 14 mét b phan clia Bén ky két &6

3. Bén ky két s& khéng bj budc phai danh cho nha dau tw
clia Bén ky két khac lgi ich hodic d3c quydn phai sinh tir lién
minh hai quan, cac hiép dinh thwong mai tw do hodc céc hiép
dinh hodc théa thuan song phwong, khu virc hodic quéc té
twong tw ma Bén ky két d6 |a thanh vién hodc c6 thé tré thanh
thanh vién, bao gdm bét ky théa thuan nao gitra cac nuwéc
thanh vién ASEAN. :

4.  Viéc xac dinh cac khodn dau tv hodc nha diu tw 13 ¢
trong céc didu kién twong t” dwoe xem xét da trén viée Ganh
gié khach quan tit ca cac tinh tiét, trén co s&  tirng trwéng
hop cu thé, bao gém, nhwng khdng chi 1a:

* Bén Ky két s& khaﬁg thitc hién bit ky sy phén biét dbi xir véi cac nha dlu tur clia Bén ky két khac
hofic c4c khoan déu tir ciia ho. Bén ky két khéc nghia 1 mt nuéc thanh vién ASEAN hodc An D6.

8
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(@) Tinh vec Gau tw
(b)  dia diém d3u tw

(c)  myc dich clia cac bién phdap lién guan; va

(d)  quy trinh phap Iy dwoc 4p dung chung d6i véi céc
bién phap c6 lién quan.

Viéc xem xét s& khdng bj gi¢i han hodic nghiéng vé bét ky
mdt nhan 16 nao. |

. Viéc mét Bén ky két ho tro tai chinh hosc thie hién cac
bién phap nham tao thuan loi cho nha dau tw cla Bén ky két d6
va khodn dau tw clla nha dau tw phd hop véi muc dich céng
hop phéap bao gdm bdo vé strc khde, an toan, méi trworng sé
khéng bj coi 1a vi pham Didu nay. |

BIEU 4
Béo lwu®
1. Diéu 3 (Déi xir quéc gia) s& khong &p durig dbi véi:

(@) bat ky mot bién phap hién hanh khéng phi hop
dugrc duy trl bdi mot Bén ky két tai:

(i) chinh quyén cép trung wong nhu duoc Bén
ky két d6 néu tai Danh muc bao lwu 1; hodc

(i) chinh quyén cép ving nhv dwoc Bén ky két
dé néu tai Danh muc bao lwu 1; hodic

(iii) chinh quyén cép dia phuwong;

® P& 18 rang hon, An Do s& cung cdp mét Danh muc béo luu &p dung chung
cho cac qudc gia thanh vien ASEAN, va cac Quéc gia thanh vién ASEAN sé
cung c¢ap Danh myc bdo lwu riéng tirng nwdrc.

‘ 9
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(0)  viée tiép tuc 4p dyung hodc 4p dung lai bét kv bién
phap khéng phit hgp ndo néu & diém (a); hosc

(c) viéc sira d6i bat ky bien phap khdng phi hop néu &
diéu (a) trong chirng myc viée stra d6i d6 khéng
lam gidm mirc 46 phi hop cla bién phap d6 so v&i
tai thoi diém c6 higu Iwc clia Danh muyc bao lwy 1
vé&i Diéu 3 (Béi x&r Quéc gia).

2. Dieu 3 (Déi x& qubc gia) s& khong ap dung déi vai bat ky
bién phap bdo Ivu ndo ma mét Bén ky két ban hanh hoéc duy
trl lién quan dén cac nganh, phén nganh hodc hoat ddng hién
hanh hodc méi va dang phét sinh nhw néu tai Danh muyc 2.

3. Ngoai trwdng hop thie hién phi hop véi cac tha tuc sira
d6i Danh muc ngoai 18, Bén ky két s& khong s dung bét ky
bién phap nao dugc ban hanh sau khi Hiép dinh nay cé hiéu
e néu trong Biéu 2 clia nwéc minh @& yéu cAu nha dAu tw clia
mot Bén ky ket khéc, vi If do quéc tich clia nha diu tw d6, ban
hodc bang cach khac tir bé khoan dau tu dang ton tai vao thei
diém bién phap @6 c6 hiéu Iwc.

4.  Thi tuc stra ddi cia Danh myc bdo lru néu tai khoadn 3
dwoc thue hién theo Didu 6 (Chuong trinh lam viéc).

5. Hiép dinh nay khong &nh hwdng dén quydn va nghta vy
theo cac hiép dinh quéc té vé& bao vé quydn sé& hiru tri tué ma
cac Bén ky két tham gia, bao gdm Hiép dinh ciia WTO vé&
Quyén s& hiru tri tug lién quan dén thwong mai (TRIPS) va cac
hiép dinh khéc trong khuén khd Té chirc S& hru Tri tud Thé
gii.

6. Mot Bén ky két co thé thyc hign cac ngoai & d& loai triy
viéc quan tri, thanh lap, mua lai, mé& rdng, quan ly, thie hién,
van hanh, thanh Iy, ban, chuyén giao hoac dinh doat theo cach
khéc céc khoan dau tuw gian tiép khdi cac loi fch clia Hiép dinh
nay. Ngoai I& nay s& duoc théng bao vao lic c6 Hiéu lyc cia
Hiép dinh nay.

10
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DIEU 5
Ra soét c4c ngoal 18°

1. Néu sau khi Hiép dinh nay c6 hiéu lwvc, mot Bén ky két gia
nhap bat ky mot hiép dinh d3u tw nao véi mot Bén khoéng ky
két, Bén ky két d6 s& xem xét y&u cdu clia mdt Bén ky két khac
Ve viéc bd sung vao Higp dinh nay sy déi xir khéng kém thuan
loi hon v&i sy d6i xir theo hiép dinh néu trén. Viéc bd sung
phai duoc si dong ¥ clia cac Bén ky két va duy tri sy can béng
tong thé clia cac cam két dwoc thue hién bdi mai Bén ky két
theo Hiép dinh nay. '

2. Nhu ld mét phan clia viéc ra soat Hiép dinh nay theo Didu
29 (Ra soat), cac Bén ky két ddng y ra soat Danh muc ngoai 1&
clia minh nham cai thién cac ngoai 1& vé doi xtr quéc gia lién
quan dén thanh lap, mua lai hodc mé rong du tu.

DIEU 6
Chwong trinh lam viéc

1. Céc Bén ky két sé thao luan va:

(@) Danh muc Ngoai I& cia Hiép dinh; va

(b) Thu tyc sira d6i Danh muc Ngoai 1&
2. CécBeén ky két s& két thuc viéc thao ludn néu tai khoan 1
clia Diéu nay trong vong 3 nam k& tir nay Higp dinh nay c6 hiéu
lwe, trir trudrng hop cac Bén ky két cé thda thuan khac. Viéc

thdo luan s& do Uy ban hén hop vé dau tu dwoc thanh lap theo
Biéu 23 (Uy ban hdn hop v& dAu twr) xem xét.

3. Danh muc Ngoai 1& clia Hiép dinh néu tai khodn 1 clia
Diéu nay s& c6 hiéu Iwrc vao ngay do cac Bén ky két théa thusn.

Péra rang hon, An D9 sé cung cdp mét Danh muc bdo leu &p dung chung
cho cac quéc gia thanh vien ASEAN, va cac Quéc gia thanh vién ASEAN s&
cung cép Danh myc béo lu riéng tirng nude.

i1
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4.  Batké co quy dinh nao trai véi Hidp dinh nay, Didu 3 (Déi
x& qudc gia), Didu 28 (Ra soat), khoan 1 dén 5 clia Didu 4
(Ngoai 1¢), $& khéng 4p dung cho dén khi Danh muc Ngoai 18
clia cac Bén ky két co hidu lyc phl hop véi khoan 3 cla Diéu
nay. |

5. V6i muc dich cla diém j cla Didu 2 (Binh nghia), céc
Bén ky két cong nhan ring tiéu chi d& thira nhan ngudi thudng
trd cla Brunei Darussalam cé thé dugc thanh Iap trong céac
cudc tham van song phwong. |

BIEU 7 -
D6t xdr dAu tur

1. M®6i Bén ky két s& danh cho dAu tw nhw néu tai didm 1 (b)
cla Digu 1 (Pham vi) sy dbi x{r cong béing va binh ding va bao
hé an toan va day 4u.

2. Dérdrang hon’

(8) d6i xir cong bang va binh dang yéu ciu mdi Bén ky
két khéing tlr chdi cbng Iy trong bat ky qua trinh td
tung tw phap hoac hanh chinh nao;

(b) bao hé an toan va day dl yéu cau mbi Bén ky két
phai thyc hién nhirng bién phap can thiét & murc
hop Iy dé& bdo dam viéc bdo hd va an toan cho
khodn dau tv dwgc néu tai didm 1 (b) cla Didu 1
(Pham vi), va

(c) khai niém ‘d6i x(r cong bang va binh déng”'vé"‘b‘éo
hé day dG va an toan” khéng ddi hdi sw ddi x& ndm
ngoai hodc vuot qua st doi xr theo luét tap quén
quéc té, va khong tao ra cac quyén bd sung.

? Trudng hop cia Indonesia, chi khoén 2 (2) va (b) s& 4p dung & nuéc ma Indonesia 12 thanh vién hiép
dinh theo Diéu nay
12
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3.  Viéc xac dinh ring da cb vi pham mét quy dinh ciia Hiép
dinh nay, hoéc clla mét didu wéc quée té khac, khéng ¢ nghia
& da vi pham Diéu nay.

DIEU 8
Twée quyén s& hipu va Bdi thwong

1. Mbi Bén ky két s& khong twéc quydn s& hiu hosc quéc
hGu hoa khodn dau tw dwoc quy dinh tai diém 1 (b) clia Didu 1

(Pham vi) bét k8 12 truee tiép hosic théng qua bién phap trong

dwong véi tude quyén s& hivu va quéc hivu hoda (twéc quyén
s& hiru), trlr trwong hop:

(@)  vi muyc dich céng cong;
(b) trén co s& khdng phan biét d6i xr:

(¢)  c6 @n bl nhanh chéng, théa dang va hiéu qua; va
(d) phi hep véi thi tuc phap luat.

2. Mét bién phap hodc mét loat cac bién phap coé lién quan
cta mdt Bén ky két sé khong dugc coi la twéc quydn s& heu
trlr khi cac bién phap d6 tac déng dén quyén tai san hu hinh
hozgc v6 hinh trong mét khoan dau tw duwege quy dinh tai diém 1
(b) clia Diéu 1 (Pham vi). Nhitng bién phap trén néi v& hai
trirdng hop:

(@) tredng hop ther nhét [a twéc quydn s& hivu truc
tiép, khi mét khoan G3u tw theo quy djnh tai didm 1
(b) clia Didu 1 (Pham vi) bj quéc htru héa hodc bi
twée quyén s& hivu true tiép thdng qua viéc chuyén
giao chinh thirc hodc twdc doat hoan toan; va

(b)  Trwdng hop thir hai I& khi mét bién phap hodc hang
loat céc bién phap lién quan cla mdt Bén ky két ¢

13
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tac dong twvong duong twéc quyén s& hivu tre tiép
ma khéng cé su chuyén giao chinh thirc hodc twéc
doat hoan toan. |

3. Viéc xéc dinh liéu mdt bién phap hosc hang loat bién
phap lién quan clia mét Bén ky két, trong mét tinh hudng thuc
té cu thé, c6 chu thanh viec tuéc quydn s htru néu tai didm
2(b) cta Bieu nay hay khong cin dwoc didu fra trong tleng
treang hop cy the, dia trén thiee té trong d6 can nhéc cac yéu
t0 sau, trong s céc yéu t6 khac:

(a) tac dong kinh té clia c&c bién phap clia chinh pha,
M&c du trén thie t& néu bién phap hodc mét loat
cac bién phép c6 lién quan clia mot Bén ky két co
téc dong tiéu cwe dén gié tii kinh té clia mét khoan
dau tw, thi riéng viéc d6 khong di co s& d& xac
dinh réng viéc twéc quyén s& htru d3 xay ra;

(b)  khi bién phap clia chinh pht vi pham cam két rang
budc bang vin ban tir trwde clia Chinh phi véi nha
dau tw, bat k& cam két d6 |a hop ddng, gidy phép
hoZc van ban phap ly khac; va

(¢) tinh chét clia cac bién phap clia chinh phl, bao
gom, myc dich bién phap clia chinh phd, va liéu
bién phap d6 cé mat can déi véi myc dich céng hay
khong.

4.  Viéc twéc quyén s& hiru theo quy dinh tai didm 1(c) clia
Didu pay sé:

(a) dugec trd khdng cham tré®%,

(b) ivong tng v&i gia thi trudong clia khodn déu tw bj
twéng quyén s& hibu tai thoi didm hodc ngay trudc

® Céic Bén ky két hiéu ring truéc khi thanh tosn c6 thé cin tién hanh cac thi tuc phép 1y va hanh
chinh.
14
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thdi diém viéc twoc quyén s& hiru dwge cdng bé®,
hodc khi viéc twée quyen s& hiru da xdy ra, tly
theo thoi diem nao dwoc ap dung;

(c)  khéng phan anh sy thay dbi v& gi4 tri do viéc twéc
quyen s& hiru dy kién da bij tiét 15 tir tredre:

(d) - co tinh thanh khoan hiru hiéu va dugc ty do chuyén
nhwong. '

5. Trong tredng hop trl hodn, vigc dn bil s& bao gdm lai
suat phit hop ty gid thwong mai dang ap dung™. Tidn d&n b,
bao gdm tién Ii, s& duoc tra bang ddng tidn a5 ding & dAu tw
ban dau, hogc theo yéu cdu ciia nha dau tw, bing ddng tién tw
do chuyén ddi. |

6. Neéu nha dau tw yéu cAu tra tién bing ddng tién tw do
chuyén déi, tién @&n b néu tai didm 1(c) cla Pidu nay, bao
gom 13i sudt néu co, s& duoc chuydn thanh ddng tidn thanh
toén theo ty gia thj triedng tai thoi diém tra tién.

7. Diéu ndy khong 4p dung d6i véi viec bat buse chuyén
giao quyén s& hivu tri tué , phu hop v&i Higp dinh clia WTO vé
quyén s& hivu tri tué lién quan dén thuwong mai.

8. Mdac du c6 cac quy dinh tai khodn 1, 4, 5, va 6 clia Didu
nay, bat ky bién phap tude quydn s& htru nao lién quan dén dat
dai sé dwoc xac dinh theo quy dinh tai vén ban phap luég nién
hanh clia Bén ky két twdc quyén s& hivu va nhitng stra ddi sau
do, va sé& duwoc thuc hién vi myc dich va dwoc d&n bu phi hop
v&i phap luat do.

9.  Céc bién phap chinh sach trén co s& khong phan biét dbi
x( clia mot Bén ky két dwoc thiét ké va ap dung dé& dat dwoc
muc dich cong cdng hop phap, nhw bao vé sirc khde cong
ddng, an toan, va moi tredng sé khdng duoc coi la vide twéc
quyén s& hiru thude loai néu tai diém 2(b) cia Didu nay.

® Trong trudng hop ciia Philipines, I3 thdi diém hofic ngay truéc théi diém vige tude quyén s& hiru
dugc cong bb cin cir vao ngy giri Thong béo Twée quyén s& htu .
1% Béi véi Campuchia, Malaysia, Myanmar, Philipine, Thai Lan va Viét Nam, trudng hop tri hodn, ty
gié va viéc tra 14i sut bdi thudng cia viée twée quyén sé hitu clia khoan diu ti cia nha diu tr clia
Bén ky két khac s& dugc x4c dinh phi hep véi lut phdp va chinh séch clia e4c nude nay véi dicu kién
phap luat chinh sach 46 dugc ap dung trén co s& khéng phan biét dbi xi.

15
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DIEU 9
Boi thwdng thiét ha

Nha dau tw clia mét Bén ky két c6 khoan diu tw nhw quy djnh
tai Giém 1 (b) cGia Didu 1 (Pham vi) trén lanh thé clia bat ky Bén
ky két khac bj thiét hai do chién tranh hodc do xung dot vl
trang khéc, finh trang khén cép quéc gia hodc bao -loan trén
lanh thd cha Bén ky két kia s& dwoc Ban ky két d6 danh sy dbi
X lign quan dén dé&n bu, bdi thwdng hodc cach bbi thwdng
khac khéng kém thuan loi hon sy d6i x ma Bén ky két d6
danh cho nha dau tw clia nwée minh hodic nha dau tw cia bt
ky Bén ky két ho#c Bén khdng ky két nao khac va khoan dau
tw cla ho.

DIEU 10
Thé quyén

1. Khl mot Bén ky ket hodc mét co quan cha mot Bén ky két
db tra tién cho nha du tw cGa Bén ky két d6 theo mot khoan
“bao dam, hop ddng bao hiém hogc hinh thire d2n b khéc di
véi rli ro phi thwong mai lién quan dén khoan diu tw, Bén ky
két khac sé cong nhan sy thé quyén hoic chuyén glao béat ky
quyen hoac quyen doi tlen lién quan d’en khoan d4u tv dé.
Quyén hodc quyen doi tten dugc thé quyen hodc chuyen giao
sé& khong vuet qué quyén @i tién ban dau cla nha diu tw.

2.  Khi mdt Bén ky két hosc co quan clia Bén ky két tra tlen
cho mot nha dau tw cha Bén ky két 46 va da tiép nhan quyen
va quyén doi tién clia nha dau tw, nha dau tw d6 sé khong thé,
trr tru’o’ng hop duwgc Gy quyen thay mat Ben ky ket hoéc co
quan clia Bén ky két d6, str dung cac quyén va quyén doi tidn
nay dé chdng lai Bén ky két kia.

3. Trong bét ky thl tuc ndo lién quan &én tranh chép d3u tw,
. mot Bén ky két s& khéng st dung viéc nha dau tw hodc khoan
dau tw du’qc bao hé da nhan duoc hodc sé nhan dwoc tién dén
bl hodc bdi thudng khac déi véi toan bd ho&c mot phan thiét
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hai theo mét hop ddng béo hidm hodic bao dam, 1am Iy do Gé
bién hd, phan dbi, @bi triv nghia vy hoéc bién phap khac.

4. Trong viéc thue hién quydn va quydn ddi tidn duoc thé

z

quyén, mét Bén ky két hodc co quan clia Bén ky két d6 dang
thwre hién quyén va quydn doi tién s& tiét 16 pham vi théa thuan
vé quyén d§oi tién véi cac nha diu tv clia ho cho Bén ky két cé
lién quan.

- BIEU 11
Chuyén tién

2. Mbi Bén ky két s& cho phép viec chuyén tién lien quan
den cac khoan dau tw dwoc quy dinh tai khoan 1(b) Didu 1
(Pham vi) duwgc thire hién mét cac tw do va khéng cham tré.
Viéc chuyén tién nay bao gdm: '

(a) Phan v6n gép ban dau va vén bd sung d&& duy trl
hodc mé réng dau tw;

(b)  Loi nhuén, thu nhap tir vén, cb tire, phi thu dwoc tr
| quyén s& hiru tri tug, phi chuyén giao cdng nghé,
phi hé tro' ky thuat va phi quan Iy, |3 tién vay va thu
nhap vang lai khac thu duoc tir bat ky khoan diu tw
nao duoc quy dinh tai khodn 1(b) Diéu 1 (Pham vi):

(c) Tién thu dwoc tlr viéc ban toan bd hodc mét phin
‘hodic thanh 1y bat ky khoan dau tv nao duoc quy
dinh tai khoan 1(b) Diéu 1 (Pham vi); :

(d) Céc khodn tién tra theo hop ddng, bao gdm ca hop
ddng vay; ~

(e) Céc khoan tién tra theo Pidu 8 (Twéc quyén sé hivu
va bdi thwdrng) va Diéu 9 (Bai thuéng thiét hai);

() Céc khoan tién phét sinh tir viec gidi quyét tranh
chép dau tir blng bét ky bién phap nao bao gdm
xét xtr tai tda an, trong tai hodic thda thuan gitra céc
bén tranh chap; va

(g) Tien Iong va khodn thi) lao khac clia ngudi lao
dong hodc theo hgp ddng thu dugc & nwdc ngoai
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lién quan dén khoan diu tv duwoc quy dinh tai
khodn 1(b) Diéu 1 (Pham vi).

2. Mai Bén ky két s& cho phép chuyén tign lién quan dén
khoan dau tv dugc quy dinh tai khoan 1(b) Didu 1 (Pham vi)
durgc thue hién bang dong tién tw do chuy&n déi theo ty gia thi
trwdng tai thei diém chuyén tidn.

3. Mac du c6 céc quy dinh tai khodn 1 va 2 clia Didu nay,
mot Bén ky két c6 thé ngan can hosc tri hoan viéc chuyén tién
théng qua viéc ap dung mét cac cong béng, khéng phan biét
d6i xUr va c6 thign chi phap luat nwée minh lién quan dén;

(a)
(b)

(c)

(d)

(e)

(f)
(9)

(h)

pha san, v& ng, ho#c bao vé quyén clia chii no:

phat hanh, budn ban, hoéc giao dich chirng khoan,
hop dong tuong lai, quydn mua ¢ phan hoc cac
cOng cu phai sinh khac: o

t0f pham hodc vi pham hinh s va thu hdi thu nhap
tlr t6i pham; '

b&o cao tai chinh hodc vidc luu gitr sb sach vé
chuyén tién khi can thiét d& hé tro co quan thuc thi
phap luét hodc co quan quén Iy tai chinh:

bdo dam vigc tuan tha 1&nh hoéc phan quyét trong
qua trinh 0 tung tw phap ho#c hanh chinh;
thué;

an sinh xa hi, ché @ huu tri cong, hodic chwrong
trinh tiét kiém bt budc, bao gdm quy dy phong,
chwrong frinh lwong huwu va chuong trinh bao hiém
nguwoi lao dong;

trg cép théi viéc clia ngudi lao ddng:
yéu cu dang ky hodc dap tng cac thl tuc do Ngan

hang Trung wong ban hanh va céc co' quan cé
thdm quyén lién quan clia mot Bén ky két; va
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4) Trong trwdng hop An B9, cac yau ciu va déng
bang khodn dau tw vén ban dAu nhu quy dinh trong
Chinh séch dau tw truc tiép nudc ngoai ciia An D6,
néu thudc dién ap dung quy dinh nay, v&i didu kién
bt ky bién phap méi ndo yéu cau &p dung mét thoi
gian déng bdng dau tw s& khong &p dung d6i voi
cac khoan dau fw dang t6n tai trudic khi ban hanh
bién phap méi do.

5. Hiép dinh nay khéng anh hwéng dén quydn va nghia vu cla
moi Bén ky ket véi tw cach 1a thanh vién cla IMF theo Higp
dinh thanh 1&p Quy nay, va stra d8i néu c6, bao gdm viéc sir -
dung hanh vi ngoai héi phii hop véi Hiép dinh thanh lap quy
IMF, v&i didu kién 1a Bén ky két khéng &p @&t cac han ché vé
giao dich von tréi véi cac cam két cy thé cGa minh lién quan
dén giao dich d6, trir triedng hop theo Diéu 12 (Cac bién phap
twr vé& tam thoi) hodc theo yéu cau ciia IMF.

BIEU 12
Céc bién phap tw vé tam thoi

1. Mot Bén ky két c6 thé ap dung hosic duy tri cac bién phap
khong phit hop véi cac nghia vu theo Didu 3 (Di xir quéc gia)
lién quan d@én giao dich vén xuyén bién gi6i hoac Didu 11
(Chuyén ti&n) trong truérng hop gap khé khan nghiém trong v&
can cén thanh toan va khé khan v tai chinh §éi ngoai hodc cb
nguy co gap phai cac kho khan nay.

2. Mot Bén ky két co thé ap dung hoc duy iri cac bién phap
khong pht hop véi céc nghta vu theo Didu 11 (Chuyén tidn)
trong trudng hop ddc biét khi viéc di chuy&n vén gay ra hosc
de doa gay ra bat 6n nghiém trong v& kinh t& ho3c tai chinh
hodc khé khain nghiém trong d6i véi vigc van hanh chinh sach
tién t& hodc ty gia tai Bén ky két do. '

3. Céc bién phap dwoc néu tai khodn 1 va 2 clia Didu nay
sé:
(@) phl hop vai Hiép dinh thanh 1ap IMF va slra ddi néu

Co,

"' D& 15 rang hon, bét ky bién phap nao thyc hién @& dam bao &n Ginh ty giz
bao ydm han clié dong vén dau co s& khong dwoc st dyng dé bédo vé mot
nganh cu thé,
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(c) ftranh gay thiét hai khéng dang c6 d6i véi lgi ich
thwong mai, kinh t& va tai chinh clia bat ky Bén ky
két nao khéc;

(d) khéng vwot qua mirc cAn thiét gé gidi quyét tinh
trang mo ta tai khoadn 1 va 2;

(d) 4p dung tam thei va dwoc d& bd.dan dan khi tinh
trang néu tai khoan 1 dwoc cai thién; va

(€) dwoc &p dung sao cho bét ky Bén ky két nao khac
dwgc doi xtr khéng kém thuan lo hon bt ky Bén ky
ket nao khac hogc Bén khéng ky két nao khac.

4. Céc bién phap duwoc 4p dung hodic duy trl theo khodn 2
clia Didu nay s, ngoai cac didu kién néu tai didm tur 3 (a) dén
(e) cha Diéu nay: | -

(a) ﬁwcyc d& bé khi khdng con cac didu kién dé ap dung |
hoéc duy tri cac bién phap nay:; '

(b) duwoce ép dung trén co s& dbi xr quéc gia; va

(d) trénh cac thiét hai khdng dang c6 d6i véi nha du tw

v khodn dau tw néu tai khodn 1(b) ciia Didu 1
(Pham vi) cla bat ky Bén ky k&t nao khac.

5. Bétky han ché nao duwoc ap dung hodc duy tri theo cac

khodn 1 va 2 clia Diéu ndy ho#c bét ky thay déi nao, s& duoc

thdng bao hhanh chéng cho cac Bén ky két khac.

. Trong chirhg myc khéng lap lai quy trinh theo WTO, IMF, hodc

cac quy trinh twong tw khac, Bén ky két ap dung cac han ché

néu tai khodn 1 Biéu nay s&, theo yéu clu clia bit ky Bén ky

két nao khéc, tién hanh tham van @& ra so4t cac han ché duoc

ap dung bdi Bén ky két dé.

DIEU 13
Tir chol loi fch
1. Mot Bén ky két c6 thé tir chéi lgi ich clia Higp dinh nay
@6i v&i nha ddu tw cla Bén ky két khac 1a phap nhén clia Bén
20
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Ky két khdc d6 va khoadn GAu tw ciia nha dAu tw g6 néu nha dau
tw clia mot Bén khong ky két sé& hiru hogc kiém soat phap nhan
d6, va Bén tir chéi lgi ich: o

(@) khong duy tri quan ha ngoai giao v&i Bén khéng ky
két d6; hosc | .

(b)  &p dung hogc duy tri c4c bién phép lién quan dén
Bén khdng ky ket theo d6 ¢dm giao dich voi phéap
nhén dé hosic cac bién phap d6 c6 kha nang bj vi
pham néu Igi ich clia Higp dinh nay dwoc danh cho
phép nhan d6 hodc khodn dau tw cYa ho.

2. Véi dieu kién phai théng bao va tham van trwdc véi Bén
ky két khac, mdt Bén ciing c6 thé tir chéi loi fch cia Hiép dinh
ndy d0i v&i nha dau tw clia Bén ky két khac d6 Ia phép nhan
cia Bén ky két khac d6 va khodn dAu tw cla phap nhan dé va
khi Bén tlr chéi lgi ich chibng minh duge;
(a) phap nhan @6 khéng ¢6 hoat ddng kinh doanh thwe
chét trén 1anh thd clia Bén ky két khac d6; hosc
(b) phap nhan d6 dwoc s& hiru hodc kidm soat bai
(c&c) nha dau tw clia mot Bén khéng ky két hodc
cla Bén tir chdi loi ich.

[

Mot phap nhan dworc coi la;

(@) “s& htru” bdi mot nha dlu tw phi hop véi phap luat
va chinh sach clia m&i Bén ky két;

(b)  “kiém soat” bdi mot nha dAu tw ndu nha Giu tw a6
¢6 quyen chi dinh da sb thanh vién hoi déng quan tri
hodic bang cach khac didu khidn hoat déng clia
phap nhé&n dé mdt cach hop phap.

4. Sau khi théng bao, khéng anh hudng dén khoan 1 cla
Diéu nay, trong trwdng hop Cong hoa Philippines, Cong hoa
Philippines c6 thé tir chéi lgi ich cla Hiép dinh nay déi véi nha
dau tuv cla bat ky Bén ky két nao khac va khoadn du tuv cla
nha dau tw 46, néu Philippines chirng minh dwoc nha dau tw
d6 da dau tw trai voi quy dinh cda Luét Thinh virong chung sé
108 véi tigu d& “Luat dé trivng phat hanh vi vi pham phap luat
vé viéc quéc hiru hda cac quydn, nhuong quyén hodc dic
quyen nhat dinh”, dugc sira ddi bdi Nghj dinh sé 715 clia Tdng
thong, con goi 12 “Anti-dummy Law”, va dwoc sira ddi theo thoi
gian.
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BIEU 14
Minh bach héa

1. Nham dat dwoc cac myc tidu cia Higp dinh nay, moi Bén
ky két s&: .

(@) - trong chirng murc c6 thé, cdng b cac Iuat, quy dinh, -
chinh sach, va céc huéng d&n hanh chinh 4p dung
chung cé lién quan hodc &nh hudng dén diu tw
trong lanh thé cla Bén ky két d6:

(b) thanh lap hodc chi dinh dau méi lién lac d& cung
cap thdng tin lién quan dén cac bién phap cén cong
bo hogc cho phép cong chiing tiép can theo diém
(a) theo yéu cau cla bét ky th& nhan, phap nhan
hodc béat ky ai clia mét Bén ky két khac;

() thdng bao cho céac Bén ky két khac thdng qua Ban
Thw ky ASEAN it nhat mét ndm mét Ian ve cac hiép
dinh hodc thda thuan lién quan dén dau tw do Bén
d6 ky két cé sy d6i x&r wu d3i.

2. MOGi Bén ky két s& nd lyc, theo y&u chu ciia Bén ky két
khac, tra I&i nhanh chéng céc cau héi va cung cép théng tin cho
Bén ky két khac d6 v& cac van 6& dwoc néu tai khoan 1 cia
Didu nay.

3. Hiép dinh nay khong duoc hiéu Ia yéu ciu mat Bén ky két
tiét 16 hogdic cho phép tiép can thong tin bi mat ma viac tiét 16 46
anh hwéng dén thue thi phap luat hosic bang cach nao khac di
ngwoc lai loi ich cha cdng ching hodc anh hirdng dén loi ich
thwong mai hop phap clla cac phép nhan, cdng ddng hodc c4
nhan. :

4.  Tét ca cac thong bao va lién lac theo khoan 1 ciia Didu
nay sé bang tiéng Anh.

DPIEU 15
Thi tuc déic biét va cdng bd théng tin

1. Quy dinh tai Diéu 3 (D6i xir qubc gia) khdng duoc hiéu 12
ngdn can mdt Bén ky két ap dung hodc duy tri mat bién phap
quy dinh thd tuc d&c biét lién quan dén mot khoan dau tw, bao
g6m yé&u cdu khoan dau tw phai dwoc thanh 1ap hop phap theo
phap luét clia Bén ky két d6, véi didu kién céc thi tuc d6 khong
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l2m t6n hai dang k& §én cac quydn ma Ban ky két d6 danh cho
nh& dau tw ctia mét Bén ky két khac va khodn dAu tw cla ho
theo Hiép dinh nay.

2. Méc du c6 quy dinh tai Didu 3 (D6i xi¥ quéc gia), mét Bén
ky két c6 thé yau chu nha ddu tw ciia mat Bén ky két khac,
hodc khodn dau tw cla ho, cung cAp théng tin lien quan dén
dau tte chi nhdm muc dich thdng tin hogc théng ké. Bén ky két
d6 s& bao vé trong chirng muc c6 thé d& cac théng tin bi mat
duoc cung cap khong bj tiét 16 nu viec tiét 16 d6 gay thiét hai
dén lgi ich thwrong mai hop phép cla nha dau tw hodc khoan
dau tw. Khdng c6 gi trong khoan nay duoc hiéu ia ngan can
MOt Bén ky ket bang cach khac thu thap hosc tiét 16 théng tin
thong qua viéc &p dung phap luat nwéc minh mdt cach cong
bang va thién chi.

BIBU 16
B6i xlr dic biét va khéc biét cho cée nwée thanh vién méi
clia ASEAN

Dé tang cudng Igi ich clia Higp dinh nay cho cac nwéc thanh
vién méi clia ASEAN, va ph hop v&i muc dich va 1o n6i dau
ctia Hiép dinh nay va muc dich tai Didu 2 (Cac bién phap hop
tac kinh t€) clia Hiép dinh khung, cac Bén ky ket s& danh cho
cac nuoc thanh vién méi clia ASEAN, trong chitng mue c6 thé,
s d6i xir d&c bigt va khéc biét, théng qua:

(@) HO tro ky thuat 8 tang cudng ning lwe cla cac nwéc
nay vé chinh sach dau tw va xuc tién diu tw, bao gbm
cac Iinh vire nhur phat trién ngudn nhan lic;

(b) Tiép can thong tin v& chinh sach diu tw ctia cac Bén ky
két khac, théng tin vé& kinh doanh, co s& di ligu lign quan
va céc dau mdi dé xdc tién dau tw; '

(c) Cam két trong cac linh vigc ma céc nwde thanh vien méi
cla ASEAN guan tam;

(d) Céng nhan réng cac cam két clia cac nwéc thanh vién
m&i clia ASEAN c6 thé duoc xay dung phit hop véi trinh
@6 phat trién cha nwéc minh.
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BIEU 17
Xace tién déu tw

Céc Bén'ky két s& hop téc trong viéc thic dly cac hoat dong
dau tw trén co sé cac hiép dinh va cac thda thuan ap dung cho

hop tac kinh t&, véi myc dich nang cao céc mdi quan hé diu tu
gitra cac Bén ky két, thong qua

(a)
(b)
(c)
(d)

khuyén khich dau tw ASEAN- An Do:
tb chirc céc hoat ddng xuc tién dau tw;
thiic gy céc sw kién két ndi kinh doanh;

t chirc va hé tro t§ chirc cac cude toa dam va hoi thao
vé co hdi dau tw va chinh sach phap luat du tu: va

tién hanh trao ddi thong tin vé cac vén d& khac ma céc
Bén ky ket cing quan tam lién quan dén khuyén khich va
tao thuén loi dau tw.

DIEU 18
Tao thudn loi cho diu tw

Phi hop véi phap luat clia minh, cac Bén ky két s& hop tac
nham tao thuan lgi cho Gau tw gitra cac nwéc ASEAN va An Pé
thdng qua, nhwng khong chi gidi han trong céc bién phap sau:

(a)
(b)
(c)

(d)

khuyén khich xay dwng mét méi treéng cin thiét cho tt
cé cac hinh thirc dau tu; -
don gian héa thd tuc dang ky va chép thuan déu tw:

khuyén khich phé bién théng tin dAu tw, bao gdm quy tic,
quy dinh, chinh séach va thi tuc déu tw;

thanh I&p trung tam dau tw mét clra clia méi Bén ky két
tiép nhan dau tw @& cung cép dich vu tu vén va hb tro v&
cac linh vire kinh doanh bao gom tao thuén loi trong viée
cép phép.

DIEY 19
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Tranh chép dau tw gira cée Bén ky két |

Céc quy dinh clia Hiép dinh v& co ché giai quyét tranh chép
trong khudn kho Higp dinh khung v& hop tac kinh té toan dién
gitra Higp hoi cac quéc gia Dong Nam A va Cdng hoa An D6 ky
tai Béing-cOc, Thai Lan ngay 13 thang 8 nam 2009 sé ap dung
d& giai quyst tranh chép gitra cic Bén ky két theo Hiép dinh
nay.

. DIEU20
Tranh chép du tw gitra mét Bén ky két va nha diy tw

Pham vi

1. Diéu nay sé ap dung d6i v&i cac tranh chép dau tv gitra
mét Bén ky két va nha dau tw clia Bén ky két kia lién quan dén
vige nghi ngo vi pham nghiia vy ctia Bén ky két ban dau dwoc
quy dinh taj Dieu 3 (Béi x quéc gia), Didu 7 (Déi xir dAu tw),
biéu 8 (Twéc quydn s& hiru va boi thuwong), Didu 9 (Boi
thuong thiéf hai) va Diéu 11 (Chuyén tién) va day thiét hai cho
nha dau tv lién quan d&n khoan dau tw duoc quy dinh tai diém
1(b) cta Diéu 1 (Pham vi) trong qua trinh quan Iy, diéu hanh,
hoat dong, hodc ban hodc cac hinh thire dinh doat khac déi vai
khoan dau tv g6.

2. Diéu nay s& khéng ap dung:

(@) Do vai tranh chép du tw phat sinh tir cac su kién
da xay ra ho#c cac tranh chip dau tw da dwoc gidi
quyét hosc dang trong qua trinh xét x&r hodc trong
tai, trudc thoi diém c6 hiéu iyc cia Higp dinh nay:;
hodc

(b) Trong trwdng hop nha d&u tw tranh chdp mang
quéc tich ciia Bén ky két tranh chap.

3. Khdng quy dinh nao tai Didu nay dwoc hidu 1a ngan can
nh& dau tw tranh chip yéu ciu xi Iy vy viéc theo tha tuc tw
phap hodc hanh chinh 4p dung tai Bén ky két tranh chép.

4. Nhdm muyc dich clia Didu nay: ) N
(@) Bén ky két tranh chép nghia 2 Bén ky két bj khai
kién theo Diéu nay;
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(b)

(d)

(e)

(f)

(9)

(h)
(i)

()
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bén tranh chap nghia & nha dau tw tranh chép
hoac Bén ky két tranh chép;

cac bén tranh chap nghta & nha dAu tw tranh chép
va Bén ky két tranh chap;

nha ddu tw tranh chap nghia la nha dau v cla
mot Bén ky két nhan danh minh kh&i kién chong lai
mdt Bén ky két khéc, va néu lién quan bao gom nha
dau tu khéi kién nhan danh mét phap nhan clia Bén
ky két tranh chdp ma nha diu tw d6é s& hiru hodc
kiém soét;

ICSID nghla la Trung tam quéc té ve giai quyet
tranh chap dau tuw;

Cong wée ICSID nghla la Cong wéc vé Giai quyet
tranh chap dau tw gitra Nha nwéc va cdng dan cla
Nha nwéc khéac, lam tai Washington, ngay
18/3/1965;

Quy téc phy trer cha ECSE [& Céac quy téc diéu:
chinh co ché phu trcr vé to chire t6 tung clia Ban
thw ky trung tadm qudc té vé gidi quyét tranh chép
dau tu;

Cong wée New York 1a Cong wéc cla Lién hop
qudc vé cong nhén va thire thi phan quyét cha trong
tai nwéc ngoai, lam tai New York, ngay 10/6/1958;
Bén ky két khong tranh chép 13 Bén ky két cua
nha dau tw tranh chép; va

@uy tac *&mng tai UNCITRAL Ia guy tac trong tai
cua Uy ban cta Lién hop quoc vé Luat Thu’o'ng mai -

quoc t&, dwoc Dai hdi dong Lién hop quéc phé
chuén ngay 15/12/19786.

Tham véan va thwong Iu’o’ng/d‘ém phén

5. Trong trwong hep ¢6 tranh chap d’au tw néu tai khoan 1
ctia Diéu nay, cac bén tranh chép s& nd lyc g:a: quyet tranh
chép théng qua tham van va thuong lwong dé hoa gidi. Viée
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tham vén v& thuong lwong nay, cb thé bao gdrn cac tha tuc
khéng rang budc, cb sw tham gia clia bén the ba, s& duegc khdi
xwong thdng qua yéu cau tham vén va dam phan béng van ban
clia nha dau tw tranh chép glvi ti Bén ky két tranh chép.

6. Voi myc dich gidi quyét tranh chdp dAu tw théng qua
tham van va thuong lwong, trwde khi bst dAu tham van hosc
dam phan, nha dau tw tranh chp s& cung cip cho Bén ky két
tranh chap théng tin lién quan dén co s& phap Iy va thye tidn
cda tranh chap.

Lwa chon co quan gidi quyét tranh chép

7. Khi tranh chép khong thé gidi quyét theo quy dinh tai
khoan 5 clia Dieu nay trong véng 180 ngay ké tlr ngay c6 yéu
cau bang vin ban v& viéc tham van va dam phan, trir khi céc
bén tranh chép c6 thda thuan khéc, nha dau tw tranh chép cb

thé nop don khai kigén dén:

(@) toa an hodc tda hanh chinh clia Bén ky két tranh
chap; 12 ~

(b) hoda gidi hodc trong tai theo Céng wdc ICSID va
Quy tac ICSID vé tha tuc t6 tung trong tai," véi didu
kién ca Bén ky két tranh chép va Bén ky két khong
tranh chap la thanh vién clia Céng wéc ICSID;

(c) hoa gidi hodic trong tai theo Quy téc phu tro cla
ICSID, v6i diéu kién mot trong hai Bén ky két tranh
chap hodic Bén ky két khéng tranh chip, nhung
kKhOng phai Ia ca hai, 1a thanh vién clla Céng wée
ICSID; .

(d) toéa trong tai quéc té theo vy vigc duoc thanh lap
theo Quy téc trong tai UNCITRAL: hosc

(e) Bat ky to chirc trong tai nao hodc theo bét ky quy
tac trong tai ndo, néu cac bén tranh chip ddng Y.

Véi didgu kién réng viéc khdi kién ra toa an hogc toa hanh chinh
hodc téi bét_ky co' quan hogc bat ky quy tac trong tai nao theo
diém 7(a) dén (e) sé loai trir kha nang khoi kién ra céac dién dan
khac.

12 Quy dinh nay s& &p dung vai didu kién tda an hosc toa hanh chinh d6 c6 thdm
uyén. , ' ' )
% Trong trwdng hop Philippine, viéc khdi kién theo Coéng wéc ICSID va Quy _tac
ICSID vé thi tyc t6 tung trong tai s& c&in cir vao thda thuén béng van ban gitra
céac bén tranh chép khi tranh chp dau tw phat sinh.
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Diéu kién va thdi han nép don khéi kién
8.  Viéc dua tranh chép ra hoa glal hoéc trong tai theo quy

dinh tai diém 7(b), (c), (d) hosc (e) clia Didu nay phai dap (rng
céc didu kién sau:

(2)

(b)

Viéc dwa tranh chap ra hoa gidi hodc trong tai dién
ra trong vcng 3 nam ke tr thevi d‘lem nha dau tw
tranh chéap biét hodc cin phal biét vé viéc vi pham
nghia Vi néu tai Hzep dinh nay gay thiét hai cho nha
dau tw lién quan dén khodn dau tw dwoc quy dinh
quy dinh tal d’lem 1(b) clia Diéu 1 (Pham vi); va

Nh& dau tw tranh chép gUri thong b&o bang vin ban
cho Bén ky két tranh chap v& ¥ dinh khai kién trong
th&i han 90 ngay truéc khi nqp don khoi kién.
Thoéng bao y dinh khéi kién s& néu ro:

(i)

(ii)

(iii)

(iv)

v)

mot trong cac co quan néu tai cac diém T(b)
(c), (d) ho&c (e) sé dwoe chon la co quan glal
quyét tranh chéap va, trcng trwcng hop diém
7(b), thi s& theo hoa giai hay trong tai;

tén va dja chi clla nha 6au tw tranh chap va
dai dién phép Iy cGa nha dau tw do;

ttr chéi quyén bat ddu hosc tlep tuc khdi kién
ra bat ky co ‘quan giai quyet tranh chap nao
duoc quy d‘mh tai khoan 7 cla Diéu nay lién
quan dén van @& tranh chap, trle cac tha tuc
&p dung cac bién phap khan cép tam thdi ndu
tai khoan 30 clia Dteu nay;

ban tom tat co O phap ly va thu'c tién cla
tranh chap day du d‘e trinh bay vén dé mot
cach rd rang, bao gébm cac diéu khoan cla
Hiép dinh bi nghi ng® la vi pham va céac bién
phap lién quan bi kh&i kién, tuy tirng trudng
hop cu thé; va

Yéu ciu bdi thwong, va néu cin, wéce tinh gia
ri t6n thét.
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9. Céc quy tc trong tai ap dung s& didu chinh thi tuc trong
tai néu tai Dieu nay, trr tredng hop thude pham vi da dwoc
stra d6i tai Didu ndy b&i cac Bén ky két.

Lwa chon frong tai

10.  Trir khi c&c bén tranh chép c6 thda thuan khac, tda trong
tai duge thanh 1ap theo diém 7(b), (c), (d) va (e) clia Diéu nay
sé bao g'bm 3 trong tai vién, trong thoi han 75 ngay ké tir ngay
tranh chép dau tw dwoc khdi kién ra trong tai moi bén tranh
- chép chi dinh mét trong tai. Trong tai thee ba 14 ngwdi ch toa,
do cac bén tranh chap thda thuan chi dinh. Trong thoi han 75
ngay ké tlr ngay tranh chip diu tv duwoc khoi kién ra trong tai,
néu nha dau tw tranh chip hoic Bén ky két tranh chap khéng
chi dinh dwoc trong tai ciia minh, Téng thuw ky cta ICSID trong
trrong hop frong tai néu tai diém 7(b) hodc (c) clia Didu nay,
hodc Téng thw ky clia Toa thudng truc trong tai (PCA) trong
trong hop trong tai néu tai diém 7(d) hodc (e) ciia Didu nay,
theo yéu cau clia mét trong cac bén tranh chép, sé& chi dinh
trong tai hodic céac trong tai chwa duoc chi dinh tir danh sach
trong tai trong ting clia ICSID hodic PCA, phu hop véi cac didu
kién cha khoan 11 Didu nay.

11. Trir khi céc bén tranh chap c6 théa thuan khac, trong tai
thir basé: )

(@) khoéng cung qubc tich véi nha dau tu tranh chap va
cting khéng mang quéc tich clia Bén ky két tranh
chép;

(b)  khdng co dia chi thudng trd trong anh thd cia mat
trong céc bén Ky két tranh chép hosc Bén ky két
khdng tranh chap;

(c) khong duoc tuyén dung hoc ¢ lign quan dén Bén
ky két tranh chép, Bén ky két khong tranh chép,
hogc nha dau tw tranh chdp;

(d) chuwa tieng xt Iy tranh chép dau tw véi bt ky tw
cach nao.

() b trinh d6 chuyén mén va kinh nghiém déi véi
cong phap quéc té, quy tic thuwong mai va dau i
quéc té.

Hanh vi cda trong fai . o
12.  Khi céc van @& lién quan d&n tham quyén hogic kha néing
thu ly vu kién dwge dwa ra thanh phan doi ban dau, tda trong
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1ai s& 1quyét dinh cac van & d6 trwdc khi tidn hanh xem xé&t cée
van dé vé ndi dung. |

3. Bén ky tranh chép c6 thé, khéng mudn hon 3 théng sau
khi thanh lap toa trong tai, glri phdn ddi riing yéu ciu d6 13
khdng c6 co s& hodic khong thé thu ly. Bén ky két tranh chép
cling c6 the glri phdn d6i rang y&u clu khéi kién ndm ngoai
tham quyén clia toa trong tai d6. Bén ky két tranh chip s& néu
co s& cla phan d6i chinh xac d&n mirc ¢o thé.

4. Toa trong tai s& xem xét phan ddi nay véi tw cach van gé
dau tién, ngoai vin @& co s& ndi dung clia don khdi dién. Cac
bén tranh chap dau tw s& dwoc danh cho co héi hop ly dé dwa
ra quan diém va binh luan clia'minh cho tda trong tai. Néu toa
trong tai quyét dinh réing yéu ciu khéi kién 18 rang & khdng c6
co s& hodic khdng thudc thdm quyén cla toa trong tai, tda trong
tai s& ra phan quyét theo néi dung d6. -

15. Toa trong tai ¢6 thé, néu duge cho phép, phan quyét cho
bén thang kién dwoc nhan sb tién twong ng v6i chi phi hop Iy
va céc chi phi phéat sinh khac tir viéc nép don phan déi hosc
phan bac don phan d6i nay. D& xac dinh xem c6 dwoc ra phan
quyét loai hay hay khéng, tda trong tai s& xem xét liéu yéu ciu
kh&i kién hodc phan déi thiéu can cr hodc 16 rang lakhéng ¢6
CcO' s0, va sé cho cac bén tranh chép c6 co hdi hop Iy dé trinh
bay ¥ kién.

16. Trir khi cac bén tranh chép c6 thda thuan khac, tda trong
tai sé& quyét‘d’gnh noi xét x&¢ phu hep véi quy tac trong tai ap
dung, v&i dieu kién la noi xét xtr & trén |anh thé cia mot quéc
gia thanh vién Cong w&c New York. '

Minh bach héa .

17.  Phl hop véi quy dinh tai khodn 18 Diéu nay, Bén ky két
tranh chép s& c6 thé cho phép cong ching tiép can céc phéan
quyét va quyét dinh cubi cling do tda trong tai dwa ra.

18. Bt ky thong tin nao dwoc xac dinh 13 théng tin mat va
duwoc gl cho toa trong tai hodc cac bén tranh chép sé& duoc
bao vé khéi bj tiét 16.

Giéi thich chung

30



Ban djch tham khéo

19. Toa irong tai s&, tw minh hosc theo yéu ciu clia Bén ky
két tranh chép, d& nghj giai thich chung @i véi bat ky didu
khoén nao clia Hiép dinh nay lién quan dén tranh chép. Trong
thoi han 60 ngay ke tlr ngay @& nghi, cac Bén ky két s& guvi
quyét dinh chung bing van ban tuyén bd gidi thich cia minh
cho toa trong tai. Khdng &nh hudng dén khoadn 20 cla Didu
nay, riéu cac Bén ky két khéng ndp duoc quyét dinh d6 trong
vong 60 ngay, bat ky gidi thich nao duoc nop b&i moét Bén ky
két s& dwoc chuydn dén cac bén tranh chép va tda trong tai, va
toa trong tai s& tw minh quyét dinh van g8 nay.

20.  Quyét dinh chung clia cac Bén ky két tuyén bé giai thich
ctia minh vé mét didu khodn clia Hiép dinh s& rang buéc toa
trong tai, va bat ky quyét dinh hosic phan quyét ciia toa trong tai
d&u phai phi: hop véi quyét dinh chung d6.

|
Phén quyét
21. Phén quyét s& bao gdm: |
(8) quyét dinh liéu Bén ky két tranh chap c6 vi pham
hay khéng vi pham quyén duoc quy dinh tai Higp
dinh nay cla nha dau tw tranh chap va khoan dau
tw cha ho; va
(b)  khoan bdi thwong néu c6 vi pham xay ra. Khoan bdi
thuwong chi trong pham vi mot hodc ca hai diém
duwédi day: »

(i)  thanh toan thiét hai vé tién va Iai suét néu cé:
va

(i) vigc thu hoi tai san, trong treong hop nay
phan quyét s& néu ré Bén ky két tranh chap
cd thé tra bdi thuwdng thiet hai biing tidn va I3
suat néu co thay cho viéc thu hdi tai san.

22. Toa trong tai khong dwgc dwa ra phan quyét vé& bdi
thudng thiét hai co tinh trirng phat.

23. Phan quyét do trong tai dwa ra la churig thdm va rang
budc céc bén tranh chap. Phan quyét sé& khéng cb gié trizréng
budc ngoai trir di véi cac bén tham gia tranh chép cu thé nay
va d6i véi vy kign cu thé nay.
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24. Phan quyét pht hop voi khiodn 21 cda Didu néay i& cnung
thdm va rang budc cac bén tranh chép. Bén ky két tranh chép
sé td chirc thye thi phan quyét khdng cham tré.

25. Phu hop véi khodn 26 clia Didu nay va céc tha tuc ra
soat ap dung déi véi phan quyet tam thoi, cac ti anh chép phai
tn trong va tuén thu phan quyét khong cham tr&."

26. Bén tranh chap s& khong yéu cau thiwe thi phan quyét
cudi cling cho dén khi:
(a) trong trwérng hop phan quyét cudi ciing theo Céng
wéc ICSID: '
(i)  hét thdi han 120 ngay ké tir khi ra phan quyet
| va khong bén tranh chap nao yéu cau slra doi
hoéc hily bd phén quyét nay; hodc
(i) tha tuc sira @i hodc hly bdé phan quyét da
hoan tét.
(b) trong tredng hop phan quyet cudj cung theo Quy
tdc phu tro ICSID, Quy téc trong tai UNCITRAL,
hodc cac quy tac khac Iwa chon theo khoan 7(e)
clia Biéu nay
(i) da het thdi han 90 ngay ké tlr ngay ra phan
quyét va khong bén tranh chép nao bat dau
thG tuc slra ddi, dinh chi hodc hiy bd phan
quyét; hodc

(i) mot t0a an da tu' chdi hodc chap nhan don
yéu cau siva déi, dinh chi ho&c hay bd phan
quyét va khong co6 khang céo tiép.

27. Céc Bén ky két s& td chire thuc thi phan quyét trén Ianh thé
nwéc minh.

Chi phi
28. Phan quyét c6 thé bao gom céac chi phi philt hop véi quy
tac trong tai ap dung.

29. Bén ky két khéng tranh chap khong d‘wo'c su dung viéc
bdo ho ngoai giao, hodc yéu cAu khéi kién qudc té lién quan

¥ Cac Ben ky két hiéu rdng c6 thé cin thu=c hién cac thi tuc phap ly va hanh
chinh ndi b trudc khl thyee thi phan quyet.
S Cac Bén ky két hiéu réng cé thé can thure hién cac thh tuc phép Iy va hanh
chinh noi bé trwde khi thwe thi phén quyét.
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&én tranh chép g3 dwoc nha JAu v clia ho dua ra hoa gidi
hodc trong tai theo khodn 7 clia Didu nay, trir khi Bén ky két
tranh chap khdng tuén thi phan quyét da dwoc dua ra trong
tranh chép d6. Bao hd ngoai giao, v&i muc dich cla khoan nay,
khdng bao gom viéc trao ddi ngoai giao khdng chinh thirc chi
v&i muc dich hé tre gidi quyét tranh chap.

30. Khéng Bén ky két nao dugc ngdn can nha diu tw tranh
chép yéu cau tda an hodc tda hanh chinh clia Bén ky két tranh
chép ap dung cac bién phap khan cip tam thdi chi véi muc
dich bdo vé& quyén va lgi ich clia minh va khéng lién quan dén
viéc boi thwong thiét hai hodc gidi quyét cac vin dé vé noi
dung cla tranh chap trwéc khi tién hanh cac thi tuc t tung bét
ky co quangiai quyét tranh chap nao néu tai khoan 7 clia Didu’
nay | ~

Luat ap dung‘

31. Toa trong tai s& quyét dinh céc van @ tranh chép phi
hop v&i Hiép dinh nay va quy tac &p dung cua luét quoc té va
khi can thiet, luét trong nwéc clia Bén ky két tranh chép.

PIEU 21
Céc ngoai lé chung

1. V6i diéu kién cac bién phéap nay khéng duwoc &p dung
theo céch cé thé tao ra si phan biét mét cach thién vi hodic vé
v gitra cac Bén ky két, gitra cac nha du tw clia ho, ho#c gitra
cac khodn dau tw clia nha dau tw trong didu kién twong ty,
hodc mét han ché tra hinh clia mot Bén ky két ap @it cho nha
dau tw hodic khodn dau tu cia ho, khdng co quy dinh nao trong
Hiép dinh nay dwgc hiéu & han ché mot Bén ky két &p dung
ho&c thwe thi cac bién phap:

(@) can thiét @& bdo vé dao dlrc cong cong hodc duy tri
trat tw cong;

(b) cén thiét dé bao vé cudc sbng hosc sirc khée clia
con nguwdi, hodc clia déng thye vat;

() can thiét d& bdo gam sir tuan thil phép luat ma phép
ludt dé khdng mau thudn véi cac didu kho‘én clia
Hiép dinh nay bao gém phap luat liéh quan dén:
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(H han ché cac hanh vi Ira dbi hoac ilra déo Gé
«r ly tdc dong cla viéc Ira dbi theo hop
ddng;

(i)  bao v& bi méat c4 nhan lién quan Gén viéc xir
Iy va phé blen thong tin cé riha@n va viéc bao
| vé bi méat vé hd so va tai khoan ca nhan; va
(iiy  an toan;

&p dung dé bao vé tai san quéc gia ¢co gia trl nghé
thuat, iich sir hodc khao ¢b; hodc

lién quan dén viéc bao vé tai nguyén thién nhién
khéng thé tai tao, néu bién phap a@é du’q’c ap dung
lién quan dén cac han ché cTou v&i sdn xuat hodc
tiéu thu trong nwéc

2. Trong chirtng mc lién quan dén cac bién phap anh
hwdng dén d:ch vy tai chinh, khoan 2 (Quy dinh trong nu’o'c)
clia Phy lyc vé dich vu tai chinh cla Hiép dinh chung vé
thu’crng mai djch vy trong Phu luc 1B cha Hiép dinh WTP dwoc
bao gom va tr& thanh mot phan clia Hiép dinh nay, v@&i nhirng
stra d6i phi hop.

BIEU 22
Céc ngoai I& vé an ninkh

1.  Khéng gi trong Hiép dinh nay duoc hleu 13:

(a)

(b)

yeu cau mot Bén ky két cung cép cac thong tin ma
viéc tiét 16 cac thong tin d6 dwoc coi la di ngwoc lai
igi ich an ninh thiét yéu clla Bén ky két d6; hodc

cén tré mot Bén ky két thwc hién cac hanh dong ma

Bén ky két d6 cho la can thiét de bao vé loi ich an

ninh thiét yéu cha minh, bao gdm nhwng khong chi

ja: :

(i)  hanh dong lién quan dén vat ligu ¢6 thé phan

' hach hodc cb thé l1am giau vé hat nhan hodc
céc vét liéu lam phat sinh ra cac vét lidu do;

(i) hanh dong trong 'thO’l gian chién tranh ho3c
tru’o’ng ho’p khén cap khéc trong quan hé déi
ndi hodc d6i ngoai;

(iii) hanh d‘ong fién quan dén van chuyén vi khi,
vat lidu nd va cac vat lidu chién tranh va viéc
van chuyén cac hang héa va vat fidu khéc
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dugc tién hanh nh&m phuc vy trwe tiép holc
gian tiép muc dich hau cin cho co s& quan
su;

(iv) hanh déng dé bdo vé co s& ha tang céng
cong thiét yéu, bao gém co s& ha tang théng
tin, dién, nwéc, khdi hanh vi b v vé hidu héa
hodic ph4 hoai co s& ha tAng G6; hodc

(d) can tr& mét Bén ky két thue hién bat ky hanh dong
hao theo nghia vu clia Bé&n dé theo Hién chuong

Lién hop quoc dé gin gitr hda binh va an ninh quéc

té.

2. M®bi Bén ky két s& théng bao cho cac Bén ky két khac ddy
d0 nhat c6 thé vé cac bién phap dwoc thuc hign theo didm 1(b)
va (c) clia Dieu nay va viéc chdm dt cac bién phap nay.

3. Khoéng quy dinh nao trong Hiép dinh nay duoc hidu 1a yéu
cau mot Bén ky két danh loi ich clia Higp djnh hay cho nha dau
tw 1a phap nhan cla Bén ky két kia khi mot Bén ky két 4p dung
hogc duy tri cac bién phap trong bét ky vian ban phap luat ndo
dwoc coi 1a can thiét ¢& bao vé li ich an nirh thiét yéu lien
quan dén mot Bén khong ky két hodic nha diu tw cla Bén
khong ky két ma quy dinh d6 c6 thé bj vi pham néu loi ich clia
Hiép dinh nay dwoc danh cho phap nhan d6 hodc khoan dau tw
cla ho.

4. Khoan 3 clia Diéu nay sé& duwoc gidi thich pht hop véi
cach hiéu clia cac Bén ky két vé Céc ngoai I& vé& an ninh dwoc
quy dinh tai Phy luc XX |a mét phan khéng tach roi chia Hiép
dinh nay.

5. Diéu nay s& dugc giai thich phi hop v&i cach hidu cla
cac Bén ky két vé tinh phi tai phan clia Céc ngoai I& v& an ninh
duoc quy dinh tai Phy luc XX 1a mét phan khong tach r&i clia
Hiép dinh.

BIEU 23
Uy ban hén hop vé diu ww

. Uy ban hén hop vé dau tv s& duoc thanh 13p trong véng
1 n&m ké tir ngay Hiép dinh nay c6 hiéu lye.

2. Chrc nang cha Uy ban hdn hop bao gdm:
(2) theo dbi viée thwe thi Higp dinh nay;

35



Baén djch tham khdo

(b} bac céo v&i céc Bén ky két v& vigc thire thi Higp
dinh nay; .

(c) xem xét va @& xuét véi cac Bén ky két v& bét ky sira
ddi nao ddi véi Hiép dinh nay:

(d) gidm sét va diéu phéi hoat déng clia cac Tidu ban
duoc thanh Iap theo Hiép dinh nay; va

(&) thwc hién cac chire nang khac dugc cac Bén ky két
gong . ‘

3. Uybanhén hop v& ddute:

(a) bao gdm dai dién cia cac Bén ky két; va

(b) c6 thé thanh lap cac Tiéu ban va giao mét sb nhiém
vu clla minh cho cac Tiéu ban d6.

BIEU 24 .
Phwong thire trao doi

M3i Bén ky két s& chi dinh mot aAu méi lien lac d5 tac thuan loi

£

den Hiép dinh nay. Tét ca céc trao ddi chinh thirc s& bing tiéng
Anh.

DIEU 25 |
Phy luc, Ghi cht va Danh myc

Cac Phu luc, ghi cht va danh muc cla Hiép dinh nay ia mot
phan khéng thé tach r&i ciia Hiép dinh.

DIEU 26

Sira dbi
Céc Bén ky két c6 thé thda thuan bing van ban v& vidc sira dbi
Hiép dinh nay va cac slra d6i d6 s& c6 hiéu lyc ké tir ngay hodc
céc ngay duwgc cac bén dong V.

BIEU 27 |
Ngirng tham gia va hét hiéu lys

1. Bét ky Bén ky két nao cb thé chdm dur tham gia Hiép
dinh sau khi da théng bao bang trwdc 12 thang bang van ban
cho céc Bén ky két khac.
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2. Hiép dinh nay s& hét hidu ivc néu, theo khoan 1 clia Didu
hay: )
(@) An Do cham dit tham gia Hiép dinh: hodc
(b)  Hiép dinh nay co hiéu lirc déi véi it hon 4 quédc gia
thanh vién ASEAN.

3. Céc Bén ky ket co thé yéu clu béng vin ban v& vidc
tham van lién quan dén bét ky van @& nao phat sinh tir viéc rat
khoi Hiép dinh nay trong vong 60 ngay k& ti nay nhan duoc
thong bao néu tai khoan 1 clia Diéu nay. Bén ky két duoc yau
cau s& t6 chirc tham van mdt cach thién chi sau khi nhan dwoc
yéu céu doé.

BIEU 28

Ra soat
Trip khi c6 thda thuan khéc, cac Bén ky két s& thyre hién ra soat
tong thé vé Hiép dinh nay d& xem xét cu thé hon cée muc tidu
cta Higp dinh trong vong 3 nam k& tir ngay Hiép dinh c6 Iuc,
va dinh ky 3 nam mot 1an sau dé.

DIEU 29
Lwu chidu |
D6i véi cac quéc gia thanh vien ASEAN, Hiép dinh nay s& duoc
lwu chiéu tai Téng thu ky ASEAN, ngudi sé cung cdp nhanh
chong ban sao c6 xac nhan cho mdi quéc gia thanh vién
ASEAN.

BPIEU 30
Hiéu lyc

1. Mbi Bén ky két s& théng bao cho cac Bén ky két khac
bang van ban sau khi hoan t4t cac th tuc trong nwéc cha minh
dé Hiép dinh c6 hiéu lyc. Hiép dinh c6 hiéu lyec vao ngay 01
thang 7 ndm 2014 d6i voi bat ky Bén ky két nao da thurc hign
viéc théng bao d6 véi didu kien An D6 va ti thiéu 4 quéc gia
thanh vién ASEAN da thyc hién viéc théng bao vao ngay db.

2. Néu Hiép dinh nay khong thd cé hiéu Iwe vao ngay 1
thang 7 ndm 2014, Hiép dinh s& cé hiéu lyc, dbi véi bat ky B?n
ky k&t ndo da thwe hién thd tuc théng bao néu tai khoan 1 cla
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Diéu nay, sau 60 ngay k& tir ngay An D6 va i thidu 4 qubc gia
thanh vién ASEAN thye hién thu tuc thdng bé&o néu tai khoan 1
clia Diéu nay.

3. Sau khi Hiép dinh nay c6 hiéu Iyc theo khoan 1 va 2 cla
Diéu nay, Higp dinh s& co hiéu lwc dbi Vi bat ky Ban ky két

ndo sau 60 ngay k& tir ngay cila théng bao clia Bén ky két d6
néu tai khodn 1 cla Didu nay.

Ky tai......, ngéy.... thang...n&m, thanh 2 ban bang tiéng Anh
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Phy lyc 1
F 4 a " R a
Cac ngoai & vé an ninh

Céc Bén ky ket khang dinh ring cach hidu duwéi day lien quan

dén giai thich vashosc thie thi Higp dinh nay:

(@)

(b)

Cac bién phap néu tai khodn 3 clia Didu 22 (Cac ngoai 16

vé an ninh) Ia cac bién phap ma ¥ dinh va muyc dich clia

Bén ky két ap dung cac bién phap d6 Ia 4 bao vé loi ich

an ninh thiét yéu. Nhitng bién phap nay s& dwoc ap dung

trén co so khéng phén bigt dbi xtr va c6 thé ndm trong
bét ky quy dinh phap luat nao ciia Bén ky két d6.

()  Trong tredng hop clia An D9, cac bién phap 4p
dung néu tai khoan 3 cuia Piéu 22 (Cac ngoai l& vé
an ninh) hién tai dwoc quy dinh trong cac quy tic
khung thudc Luat quan Iy ngoai héi, 1999 (42 cla
1999) (FEMA). Theo yéu céu clia mét Bén ky két,

n B9 sé& cung cap théng tin v& cac bién phap nay.

(i) Trong trwong hop clia cac quéc gia thanh vién:
ASEAN, hién tai phap luat clia céc quéc gia nay
khdng ap dung hodic duy trl cac bién phap don
phwong chéng lai bat ky Bén khong ky két nao hosc
hha dau tw clia Bén khong ky két nao. Didu nay s&
khong cén tré cac quoc gia thanh vien ASEAN &p
dung cac bién. phép twrong tw chéng lai bét ky Bén
khéng ky két hosic nha dau tw clia Bén khéng ky két
nao.

Céc bién phap do mét Bén ky két ap dung hosc duy tri
lién quan dén Bén khong ky két hodc nha dau tw cla Bén
khéng ky két s& khéng anh huéng dén quydn chi quyén
clia Bé&n ky két khac trong viéc xay dwng chinh sach doi
ngoai cling nhw khong can tré céc phép nhan cla nha
dau tw nuéc ngoai 1a dbi twong clia cic bién phap do
trong viéc thanh 1ap & Bén ky két khac.
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Phu luc 2
Tinh phi tai phén clia céc ngoai 1& an ninh

Lién quan dén viéc gidi thich va/hodc thue thi Higp dinh nay,
cac Bén ky két khdng dinh cach hidu clia minh ring céc tranh
chép duwoc dua ra trong tai theo khoan 7 va 8 clia Piéu 20
(Tranh chap dau tw gitta mot Bén ky két va nha d&u tw), khi
Bén ky két tranh chap dua ra mét bién h rang cac bién phap bi
nghi ng& vi pham thudc pham vi clia ngoai 1& vé& an ninh dugc
quy dinh tai Diéu 22 (Cac ngoai I8 v& an ninh), bat ky quyét
dinh nao cilia Bén ky két tranh chip dwoc dwa ra d6i véi cac
van dé an ninh d6 s& khéng bj xét xtr va sé& khong bj dua ra bét
ky toa trong tai ndo d& xem xét céc van d& v& ndi dung cla
quyét dinh d6, ngay ca khi qua trinh t6 tung lién quan dén vic
xem xét cac yéu cau vé thiét hai va/hodc bdi thwdrng thiét hai,
hodc xét x& bét ky van @& nao khac duoc dé trinh tai toa trong
tai.

40




