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CONG HAM TRA LOIL

Dai sir quin nuge Cong hoa X4 hoi Chi nghia Vigt nam kinh chiao BO Ngoai
giao v Thuong mai v han hanh d¢é cdp 10i Cong ham sO ngiy2a-
- . 40 . 96,
4- ‘@36 cla quy BO v nOt dung nhur sau: ALA 96/512

¢ Bo Ngoai giao va Thuong mai kinh chao Dai Sir quan nuge Cong hoa Xa
hoi Cha nghia Viét nam vd han hanh dé cip 6 Higp dinh gitra Chinh phl
Oxtraylia va Chinh phd nuic Cong hoa Xi hoi Cha nghia Viét nam vé iranh dinh
thué hai 1dn va ngdn ngir vige tron 1u thu ddi voi cic loai thu€ dinh vio thu
nhap duoc ky ngiy 13 thang 4 nam 1992 i Ha noi (dudi day duge goi 1a "Hiép

dinh chinh®).

Bo Ngoai giao vi Thuomg mai bigtl ring cic khodn 3,4 va 3 piéu 23 Higp—
dinh chinh quy dinh Qxtraylia thye hign vide “khodn (hue" lien quan dén cic.

Kkhoan thu€ dugc Vict nam bd qua theo cic quy dinh 1ai cic Ludt thu¢ nhat dinh
cia Viét nam. :

Bo Ngoai giao vi Thuong mai han hanh dé nghi stra déi Dicu 23 nhu sau
L Kho#n 4 s& duge hity bo, v duge thay biing khodn nhu sau:

4, Tai khodn 3, thudt nglt “s§ thu€ Vigt nam duge b qua” €0 nghia 13,
thé theo cic khoan 5 va 6, 10ng <& tién ma, theo lugt cha Viet nam
lien quan dén thu¢ Vigl nam va phit hop véi Higp dinh ndy, 18 ra
phdi nop thu¢ Viét nam. tinh ren thu nhap néu nhu khong dugc
mién, hay gidm thug¢ Vi¢t nam tinh teen thu nhap do (ma 6ng, sO
tién thué s& duye coi-la khong vuut qui 20 phin tram thu nhap chiu

thu¢ Vid! nam lien quan dén thu nhdp duge hudmg mién hode giam),

irir.di s6 thu€ Viet nam thyc nop tinh tren-thu nhap do.”

I  Khoan 5 sé dugc hiy bd, vii duge thay bing khodn sau:

“5 Khodn 4 s& chi ap dung doi vdi vige mién hodc gidam thu€ xuat phit
tir viee thye hign:

(a) (i) Diéu26,27,28 hodc 32 Luat ddu tue Nudre ngodi 1ai Vict nam
: 1987, hode




A

N

II.
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(i) Difu 66, 67, 68, 6Y hodc 72 Nghi dinh sd 18/Cl> ngay
16/4/1993 vé thye hign cic quy dmh cua Lugt biu wr Nudce
ngodi lai Vidt nam; hodc

(iii) Thong wr s& 48 TC-TCT ngdy 30/6/1993 vé& Thue sudl Thue
Lgi tire va Mién, Giam Thu€ Layi tirc; hoic

(iv) Muc. A Phin 1l Thong wr s0 5t TC-TCT ngdy 3/7/1993 vé
Chinh sich Thu€ doi véi Diu tr Nude ngodi 1ai Viet nam;
hodc

(v)  Nghi dinh s 87-CP ngdy 23/11/1993 vé Hop dong Xay dung
- Kinh doanh - Chuyén giao (BOT) va ciic quy dinh bam hinh
kém- theo Nghi dinh,

Trong pham vi cic quy dinh do da co higu lye, va chua duoce s déi—
ké tir ngdy ghi tai Cong ham ndy, hay chi duoc sira ddi trong mot so
[inh vuc nhd ma khong anh hudmg (Gi tinh chat chung cta cic quy
dinh do; hay ' 2

Bat ky quy dinh nio khic sau ndy c6 thé duge ban hinh cho phép
mién hodc gidm thu€¢ Vi¢t nam duoc BO. trurdng Ngan kho Oxtraylia
vd Bo trudmg Tai chinh Vi&t nam dugc xic dinh trong timg thdi ky
trong cic cong hiam trao:dGi vé van dé nay, 13 cic qui dinh ma dlem
ndy &p dung. -

-

Ty theo n0i dung, vige xae dinh. nhiing quy dinh duge ap dung: s&

“c6 hiéu. lyc trong khodng 1héi gian nhimg quy dinh d6 khong, duoc

stra d6i sau ngdy xdic dinh hojc chi duge stra d6i trong pham- vi nhd
ma khong dnh hudng dén tinh chat chung ciia cic quy dinh dé..

Cic: khodn sau s& dugc bé sung them sau khodn 5:

"6.

(a)

Khodn 4 s& chi'dp dung lrong, trudmg hop mién hodc giam. lhue Vic.l .
nam tinh (ren thu nhap tir cic hoat dong sau day:

Xay dumg cic cur saha uing bao gém ciic cong trinh giao thong, san
xudl va cung cap dicn, xay dumg cu s& ha tdng cac khu che xuat va
khu cong nghic.p 1ap trung va cac cong (rinh lhOng tin, lica lac tai
cic ving ndi co diu kien tur nhién va kinh 1€ - Xd hoi kho khin;
hoic




(b)
(c)

(d)

(e)

Q)

€3)

(h)

@

trdng rimg man d& khai thiac thuomg mai: hodc

cic hoat dong dic bigt quan trong thude danh muc thu hat ddu wr do
Uy ban Nhi nuire vé Hup tac va Dau tr Vigl nam cong b trong
timg thdi ky; hode

khai thac 1ai nguyen thien nhien rir ddu, khi hodie cie ngudn 1di
aguyen thicn nhién quy v hicm; hojc

cic du an cong nghigp nang gém luyén kim, co khi ch& tao, san
xudll hoa chat co bin, san xudt xi mang, san xudt vat licu dien va
digén i, san xuat phan bon vi thude trr dich bénh ding trong chin
nuoi hodc lam nghiep; hodc

tréng cay cong nghigp 1au niam; hodc

cic hoat dong 1ai cic ving ndi ¢o diéu kign wr nhien va kinh 1€ x3
hoi kho khan gdm ca cice du an kinh doanh khach san; hode

bat ky du dn ndo dat duge (i thidu 2 tieu chudn sau:
(i)  sirdung it nhal 500 lao dong ngudi Viet nam; hodc

(ii)  sir dung cong nghe tien ticn dip (mg duue cic tieu chudn néu
tai Didu 4 Phap Ienh vé chuyén giao cong ngh¢ nudc ngoai
ngdy S thing 12 nam {988, duygc BO Khoa hoc, Cong nghe va
Moi truémg chap nhan; hodc

(iii)  xuat khau it nhai 80% san pham do chinh dy an san xual ra;
hodc

(iv) von phip dinh hodc von dong gop dé thye hien hop déng hop
tc kinh doanh dat it nhat 10 tricu do la M§; hoge

cic dy dn thyc hién cic hoat dong co s& ha tdng trong mot thivi gian
nhat dinh ma ben nude ngodi chuyfn giao khong béi hodn cu s& ha
tdng do cho Chinh phit Viét nam.

Mic du dp dung khoan 4 nhumg s¢ thué Vit nam duge ho qua s8
khong duge coi 1a dii n0p doi véi thu nhap nhan duge

—
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() cic dich vu ngan hang, hio hidm, wr van, k¢ oan, kidm todn vi dich
vu thiemg mai cic logiz hodc

(b) hoat dong ctia Lau (hily va mdy bay, Lelr au thiy hode may bay hoat
dong chi yéu giita cic dia diém tgi Viet nam v chi dugre sur dung de
~tién hanh kinh doanh tai Viét nam; hodc

©) bat ky k& hoach nio do mot doi tugng cu G cta Oxirayiia [ap ra
vii muc dich sit dung Vigt nam nhur 13 mot duomg trung chuyén thu
nhap hay noi dit 1i sdn d€ tron hay trinh thu¢ Oxtraylia thong qua
viegc loi dung cic quy dinh vé khau trir thu¢ nude ngodi cia
Oxtraylia hodic d€ cho mot doi mg khong phdi 3 doi tuong cu Lri
cta Oxiraylia hay ciia Viet nam duge hudng wu dii. '

8. Cic khoan 4, §, 6 va 7 s& khong ap dung doi vai thu nhdp nhan
duge trong bat ky nam thu nhdp ndo sau ndm thu nhdp ket thie vao—

(@) ngdy 30 thing 6 ndam 20G03; hay

(b)  ngly sau ciing ma ¢ thé duge Bo trudng Ngan khor Oxtraylia va BO
Trudng Tai chinh Vigt nam thoa thugn trong cic thu irao. ddi vé van
dé ndy,

tinh cho thai diém nao dién ra sau”.
Khodn 6 s& duuc danh s& lai 13 khodn 9.

N€u cic quy dinh tren duge Chinh phii nudc Cong hoa X3 hoi Cht nghta
Viet nam chap nhan, Bo Ngoai giao va Thuong mai han hanh dé nghi Cong .
ham ndy vd Cong ham trd 10i xdc nhan clia Dai sir quin sC tao thinh mot
Hi¢p dinh giita Chinh phi Oxtraylia va Chinh phtt Nude Cong hoa Xi hoi
Chii nghia Vigt nam d€ sta d6i Higp dinh chinh. Vigc stra déi Hiep dinh
chinh s& co hi¢u lyc khi hai Chinh phd thong bio cho nhau hing viec trao
d6i cong ham ti€p thev vé viee hai: Chinh phd di hodn thanh nhimg thal luc
trong nuéc minh d€ vige sira déi ndy co higu lye. Vige stra ddi Hiep dinh
chinh s& c6 hieu luc thi hanh d6i vdi thue Oxtraylia lien quan dén thu nhap,
loi tic hay 1¢i tirc tir chuyén nhugng (i sén phdt sinh trong nam thu nhap
bit ddu vdo ngdy 1/7/1993 va cic ndm thu nhap (icp thev.

Nhan dip nay, B0 Ngoai giao vi Thuomg mai xin gl 131 Dai st quan Nudc

Cong hoa XA hoi Chi nghta Vict nam i chio tran trong nhat.¥
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Bai sir quan han hanh thong bio ring dé nghi cta quy Bo dwwe Chinh pha
nude Cong hoa Xd hoi Chu nghia Vigt nam chap nhan va nhwr vay Higp dinh gida
Chinh pht Oxtraylia v Chinh phil mrixe Cong hoa Xi hoi Chu nghia Vigt nam vé
trinh dénh thu¢ hai ldn v&ngan ngira vice trdn 1u thud doi vai cic foai thu dinh
vdo thu nhap duge ky ngdy (3 thing 4 nam 1992 tai Ha noi duge coi 1d df duoe
stra d6i k€ tir ngdy hai Chinh phd thong bao cho nhau bing cic cong hiam (rao d6i
tiép theo v€ vigc hai Chinh phi J hodn thanh nhimg thd tue trong nude minh dé
viéc stra doi ndy co hieu Iyc. Vige sira ddi Higp dinh chinh s& ¢ hicu lyc thi-hanh
doi véi thu¢’ Oxtraylia fien quan dén (hu nhap, loi tire hay toi tire 107 chuyén nhuomg
tai sdn phit sinh trong ndm thu nhap bit didu vio ngay | thing 7 nam 1993 va cic
ndm thu nhap tiép theo.

Nhan dip ndy, Dai sir quan nuée Cong hoa X3 hoi Chli nghia Vigt nam xin
gii t6i Bo Ngoai giao va Thuomg mai I6i chdo Iran trong nhat.

Can - bd - Ra
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B& Ngoai giao va Thuong mai kinh chio Dai st qudn nuéc Cong hoa X4 hoi Chd
nghia Viét nam va hén hanh dé cap t6i Hiép dinh gita Chinh phii Oxtordylia va Chinh phi
nuéc Cong hoa Xa hoi Chi nghia Vi€t nam vé tranh ddnh thué hai l1an va ngin ngita viéc
trén 14u thu€ déi véi céc loai thu& danh vao thu nhip dude ky ngdy 13 thing 4 nam 1992
tai Ha noi (dudi day dugc goi 1a “Hiép dinh chinh™).

B6 Ngoai giao va Thuong mai biét ring cdc khodn 3, 4, va 5 bicu 23 Hiép dinh
chinh quy dinh Oxtordylia thyc hién viéc “khodn thué” lién quan dén céc khodn thu€ duge
Viét nam bd qua theo cic quy dinh tai cdc Ludt thué nhat dinh cia Viét nam. '

B6 Ngoai giao va Thuong mai han hanh dé nghi sita d8i Piéu 23 nhu sau:
| Khoan 4 s& dugc hity bd, va dugc thay biing khodn nhu sau:

"4.  Taikhodn 3, thuit ngi “s6 thu€ Viét nam dugc bé qua” ¢6 nghia 13, thé theo
cdc khodn 5 va 6, t6ng 6 tién ma, theo ludt cla Viét nam li€n quan dén
thu& Viét nam va ph hop véi Hiép dinh nay, 1& ra phdi nop thu€ Viét nam
tinh trén thu nhdp néu nhy khong duge mién, hay gidm thué& Viét nam tinh
trén thu nhdp d6 (ma t8ng s tién thué sé& dugc coi 12 khong vugt qud 20
phin trdm thu nhép chiu thu€ Viét nam lién quan dén thu nhip duge hudng
midn hodc gidm), triY di s§ thu€ Viét nam thyc ndp tinh trén thu nhap d6.”

I Khoan 5 s& dugc hiy bd, va duge thay bing khodn sau:

«5  Khoan 4 s& chi 4p dung dGi vdi viéc mién hodc gidm thu& xudt phét tit viéc.
thuc hién:

(a) (1) DPiéu 26, 27, 28 hodc 32 Luat ddu tr Nudc ngoai tai Viét nam 1987;
hodc

(ii) Piéu 66, 67, 68, 69 hodc 72 Nghi dinh s& 18/CP ngay 16/4/1993 vé
thyc hién céc quy dinh cia Luét diu tr Nudc ngoai tai Viét nam;
hoidc ‘
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(b)

(iii) Thong tus& 48 TC-TCT ngay 30/6/1993 vé Thu€ suit Thué Lgi titc

va Mién, Gidm Thué Ldi tdc; hoic

(iv) Muc A Phin II Théng tu s& 51 TC-TCT ngay 3/7/1993 vé Chinh séch
Thué€ d6i véi Pau tw Nudc ngodi tai Viét nam; hodc

(v)  Nghi dinh s8 87 - CP ngay 23/11/1993 vé Hgp dong X4y duyng - Kinh
doanh - Chuyén giao (BOT) va céc quy dinh ban hanh k&ém theo
Nghi dinh, |

Trong pham vi céc quy dinh d6 da c6 hiéu lyc, va chua duge sita ddi k& tir
ngay ghi tai Cong ham nay, hay chi dugc sita ddi trong mdt 5 linh viic nhd
ma khong dnh hudng t6i tinh chat chung cia cic quy dinh d6; hay

B4t k¥ quy dinh nao khéc sau nay c6 thé duge ban hanh cho phép mién hoic
gidm thu€ Viét nam dugc Bo trudng Ngéin khé Oxtordylia va B$ tudng Tai
chinh Viét nam dugc x4c dinh trong tifng thdi k¥ trong cdc cong ham trao
déi vé van dé nay, 12 cdc quy dinh ma diém ndy 4p dung.

Tay theo ndi dung, viéc x4c dinh nhitng quy dinh dudc 4p dung s& c6 hiu
luc trong khodng thdi gian nhitng quy dinh d6 khdng dudgc sita d8i sawngay
x4c dinh hodc chi dugc sia d8i trong pham vi nhd ma khéng dnh hudng dén
tinh chat chung clia cdc quy dinh d6.

Cic khoan sau s& dudc b8 xung thém sau khodn 5:

“6.

(a)

(b)
©)

(d)

Khoan 4 sé& chi 4p dung trong trudng hgp mién hodc gidm thu€ Viét nam
tinh trén thu nhip ti¥ cdc hoat ddng sau day:

Xay dung cdc cd s§ ha ting bao gbm céc cong trinh giao thong, sdn xudt va
cung cip dién, xdy dung cd sd ha ting cdc khu ché xuit va khu cong nghiép
tip trung va céc cong trinh thong tin, lién lac tai cdc ving nii c6 diéu kién
t nhién va kinh t& - x4 hdi khé khin; hodc

trdng ritng mdi d€ khai thdc thuong mai; hoac

céc hoat dong dic biét quan trong thudc danh muc thu hit dau tr do Uy ban
Nha nuéc vé Hop tic va Pdu tr Viét nam cong bd trong titng thdi ky; hodc

khai thdc ti nguyén thién nhién trir ddu, khi hodc cdc ngudn tai nguyén
thién nhién qui va hi€m; hodc



(e)

H
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(h)

@

(a)

(b)

(©)

cdc dy dn cdng nghxep ning gém luyén kim, cd khi ché tao, sdn xuit héa
chat co ban, sin xudt xi ming, sdn xudt vit ligu dién va dién ¥, sdn xuat
phén bén va thudc trit dich bénh diing trong chiin nudi hodc 1dm nghiép;
hoac

trdng cdy cong nghiép ldu ndm; hodc

céc hoat dong tai céc viing ndi c6 diéu kién ty nhién va kinh t€ x4 hoi khé
khin gdm ci céc du 4n kinh doanh khdch san; hoac

bt k¥ dy 4n nao dat dudc t6i thi€u 2 tiéu chuén sau:

(i) s& dung it nhat 500 lao dng ngudi Viét nam; hodc

(ii) s dung cong nghe tién ti€n d4p ing dudc cdc tiéu chufn néu tai Piéu
4 Phép lénh vé chuyén giao cong nghé nudc ngoai ngay 5 thdng 12
nim 1988, dugc B6 Khoa hoc, Cong nghé va Moi trudng chip nhén;

hoéc

(iii) xuat khu it nhat 80% sdn phdm do chinh dy 4n sén xuit ra; hodc

7 (iv) von phdp dinh hodc v6n déng gép dé thuc hién hgp ddng hop tdc kinh

doanh dat it nhat 10 triéu d6 la My; hoac

cédc dy 4n thyc hién cdc hoat dong cd sd ha ting trong mot thdi glan nhit
dinh ma bén nudc ngoai chuyén giao khong bdi hoan ¢d s& ha tdng d6 cho
Chinh phd Viét nam

Mic dit 4p dung khodn 4 nhung s6 thu€ Viét nam dugc bd qua s& khong
dugc coi 1a di ndp d6i v6i thu nhdp nhdn duge tir:

céc dich vu ngin hang, bdo hiém, t van, k€ todn, kiém todn va dich vu
thuong mai cédc loai; hodc

hoat dﬁng cia tau thiy va mdy bay, trif tau thily hodc mdy bay hoat dong
chi yéu giita céc dia diém tai Viét narn va chi dudc st dung dé€ ti€n hanh
kinh doanh tai Viét nam; hoac

bt ky k& hoach nao do mét @81 twong cu trd cla Oxtdrdylia 14p ra v6i muc
dich sit dung Viét nam nhu 12 mét dudng trung chuyén thu nhap hay noi dét
tai san dé trén hay tranh thu€ Oxigriylia thong qua vigc lgi dung cdc quy
dinh vé khdu trir thué€ nudc ngoai cla Oxtordylia hogc dé cho mot ddi trgng
khong phai 12 d&i tugng cu trd cda Oxtordylia hay cia Vit nam dugc hudng
wu dai.



8. Céc khoan 4, 5, 6 va 7 s& khong dp dung d6i vdi thu nhidp nhin dugc trong
bat k¥ ndm thu nhip nao sau nim thu nhip két thic vao:

(a)  ngay 30 thdng 6 ndm 2003; hay

(b)  ngay sau cing ma c6 thé dugc Bo trudng Ngan khd Oxtoraylia va Bo trudng
Tai chinh Viét nam thda thudn trong cdc thut trao d8i vé vdn dé nay;

tinh cho thdi diém dién ra nhu sau”.
IV. Khodn 6 s& dugc ddnh s lai 1a khodn 9.

N&u céic quy dinh trén duge Chinh phi nudc Cong hoa Xa héi Chil nghia Viét nam

fa chap nhan, B6 Ngoai giao va Thuong mai hin hanh d€ nghi Cong ham nay va
Cong ham tr 13i xdc nhén cla Pai st quén s& tao thanh mgt Hiép dinh gita Chinh
phu Oxtordylia va Chinh phi nuéc Cong hoa X héi Chi nghia Viét nam dé sita
ddi Hiép dinh chinh. Viéc sla déi Hiép dinh chinh s& c6 hiéu lyc khi hai Chinh phi
thong bdo cho nhau bing viéc trao di cong ham ti€p theo vé viéc hai Chinh phd da
hoan thanh nhitng thé tuc trong nuéc minh dé viéc sita d8i nay c6 hiéu luc. Viéc
stta d8i Hiép dinh chinh s& c6 hiéu lyc thi hanh d6i véi thu€ Oxtordylia lién quan
dén thu nhép, 1gi titc hay lgi tifc tir nhuyén nhugng tai sén phdt sinh trong nim thu
nhap bt diu vao ngay 1/7/1993 va céc nim thu nhép ti€p theo.

Nhin dip nay, B6 Ngoai giao va Thudng mai xin gt t6i Dai sit quan nuéc Cong
hoa X4 hoi Chi nghia Viét nam 18i chao trin trong nhat.

S Can -b3 - ra
! [
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Note in Reply

The Embassy of the Socialist Republic of Vietnam presents its compliments to the
Department of Foreign Affairs and Trade and has the honour to refer, the Department's

Note No of 222996 \hich reads as follows:
ALAIG /553

the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to
Taxes on Income, done at Hanoi on 13 April 1992 (hereinafter referred 1o as “the Head

The Department notes that paragraphs 3, 4 and 5 of Article 23 of the Head Agreement
provide for "tax sparing" by Australia in relation to tax forgone by Vietnam under the
Provisions of certain Vietnamese tax laws.,

The Department has the honour (o Propose that Article 23 be amended as follows:
L Paragraph 4 shaji be deleted, and repiaced with the following:
"4, In paragﬁph 3, the term "Vietnamese tax forgone” means, subject to paragraphs

5 and 6, the totaj amount which, .under the law of Vietnam relating to Vietnamese
ax and in accordance with this Agreement, would have been payable as

greater than 20 per cent of the Vietnamese taxable income that relates to the
income the subject of the exemption or reduction), less the actual amount of

IL. Paragraph 5 shaiy be deleted and teplaced with the following:_

"5. Paragraph 4 shq)) apply only in respect of exemptions or reductions resulting
from the operation of:

(@ (i) Articles 26, 27, 28 or 32 of the Law on Foreign Investment in Vietnam
1987; or

(i) Articles 66, 67, 68, 69 or 72 of Decree No. [8-CP on implementing
regulations of the Law on. Foreign ‘lavestment ijn Vietnam dated
16 April 1993; or

(iii) Circular No. 48-TC-TCT on Profits Tax Rates and Exemption from and
- Reduction of Profits Tax dated 30 June 1993; or ‘
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(iv) Part A of Part Il of Circular No. 5I-TC-TCT on Taxation of Foreign

Investiment in Vietnam dated 3 July 1993; or

(v) Decree No. 87-CP on Build-Operate-Transter (BOT) Contracts dated

23 November 1993 and the regulations issued with that Decree,

to the extent those provisions were in force on, and have not been modified since,
the date of this Note, or have been modified only in minor respects so as not to

affect their general character; or

(b) any other provision which may subsequently be made granting an exemption
from, or reduction of, Vietnamese tax which the Treasurer of Australia and the
Minister of Finance of Vietnam determine from time to time’in letters exchanged
for this purpase to be provisions to which this paragraph applies. Subject to its
terms, such a determination of applicable provisions shall be valid for as long as
those provisions are not modified after the date of that determination or have been

medified only in minor FESPECLs so as not lo affect their general character, *

IIL. The following paragraphs shall be inserted after paragraph 5:

——

"6. Paragraph 4 shal| apply only to the extent that the exemption or reduction is

granted in respect of Vietnamese tax on income from the following activities:

(@) construction of infrastructure facilities including communications, power
production and supply, construction of infrastructure facilities for the export

processing  and industry intensive zones and information

and

telecommunication facilities in mountainous areas in which naturaily and

socio-economically difficuit conditions exist; or

(b) plantation of new forests for commercial exploitation; or

(c) extremely important activities listed in the investment portfolio announced by

the Vietnamese State Committee for Co-operation and Investment fo
period; or

r each

(d) exploitation of natural resources except oil, gas or rare and precious natural

résources; or

(® heavy industry projects including metallurgy, mechanical engineering
production, base chemical production, cement production, electrical and

electronic  materiafs .manufacturing, fertiliser manufacturing
anti-epidemic medicines for use in animal production or forestry; or

() plantation of long-term industrial crops; or

and

(8) activities in mountainous areas in which naturally and socio-economically.

difficult conditions exist including hotel undertaking projects; or




“

(h) any project satistying at least 2 of the tollowing criteria:
(i) employing at least S00 Vietnamese; or

(ii) applying advanced technology which satisfies the requirements listed in
Article 4 of the Ordinance on the Transfer of Foreign Technology dated
5 December 988, subject to the approval of the Ministry of Science and
Technology and Environment: or

(iii) exporting at least 80% of the products manufactured by the project itself;
or

(iv) the prescribed capital or contributed capital for the implementation of the
' business co-operation contract is at least US $10 million; or

() projects carrying out infrastructure activities within a definite time period in
which the foreign parmer transfers the infrastructure to the Vietnamese
Government without any compensation. . _—

7.  Notwithstanding the operation of paragraph 4, Vietnamese tax forgone shall not
be deemed to have been paid in respect of income derived from:

(@ bémking, insurance, consulting, accounting, auditing and commercial services
of any kind; or :

(b) the operation of ships or aircraft, other than ships_ or aircraft operated
principally from places in Vietnam and used solely in carrying on a business
in Vietnam; or

(¢) any scheme entered into by an Australian resident with the purpose of using
Vietnam as a conduit for income or -as a location of property in order to
evade or avoid Australian tax through the exploitation of the Australian
foreign tax credit provisions or to confer a benefit on a person who is neither
a resident of Australia, nor of Vietnam.

8. Paragraphs 4, 5, 6 and 7 shall not apply in relation to income derived in any year
of income after the year of income: that ends on;

(@ 30 June 2003; or

{(b) any later date that may be agreed by the Treasurer of Australia and the
Minister of Finance of Vietnam in letters exchanged for this purpose,

whichever is the later in time occurring.”

v, Paragraph 6 shall be renumbered as paragraph 9,
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Government of the Socialist Republic of Viemam to amend the Head Agreement. The
amendment to the Head Agreement shall enter into force when the two Governments have
notified each other by a further exchange of notes that they have completed their domestic
requirements for the enry into force of such amendment. The amendment to the Head
Agreement shall have effect in respect of Australian tax in relation to income, profits or gains
of the year of income that began on | July 1993 and of subsequent years of income.

The Department of Foreign Affairs and Trade avails itseif of this opportunity to renew to
the Embassy of the Socialist Republic of Viemam the assurances of its. highest
consideration."

The Embassy has the honour to advise that the Department's proposal is acceptable to the
Government of the Socialist Republic of Viemam and that accordingly the Agreement
between the Government of Australia and the Government of the Socialist Republic of
Vietnam for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with

Respect to Taxes on Income, done at Hanoi on 13 April 1992, is to be regarded as amended—

from the date when the two Governments have notified each other by a further exchange of
notes that they have completed their domestic requirements for the entry into force of such
amendment. The amendment to the Head Agreement shall have effect in respect of
Australian tax in relation to income, profits or gains of the year of income that began on 1
July 1993 and of subsequent years of income.

The Embassy of the Socialist Republic of Vietmam avails itself of this opportunity to
renew to the Department of Foreign Affairs and Trade the assurances of its highest
consideration. ' -

CANBERRA:
22 November 1996

= ————
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N° ALA 96/568

Income, done at Hanoi on 13 April 1992 (hereinafter referred to as "the Head Agreement").

The Department notes that paragraphs 3, 4 and 5 of Article 23 of the Head Agreement provide
for "tax sparing” by Australia in relation to tax forgone by Vietnam under the provisions of
certain Vietnamese tax laws.

The Department has the honour to propose that Article 23 be amended as follows:
L Paragraph 4 shall be deleted and replaced with the following:

"4, In paragraph 3, the term "Vietnamese tax forgone” means, subject to
paragraphs 5 and 6, the total amount which, under the law of Vietnam relating to
Vietnamese tax and in accordance with this Agreement, would have been payable as
Vietnamese tax on income but for an exemption from, or reduction of, Vietnamese tax
on that income (which total amount shall be deemed to be no greater than 20 per cent
of the Vietnamese taxable income that relates to the income the subject of the
exemption or reduction), less the actual amount of Vietnamese tax payable on that
income." o

II. Paragraph 5 shall be deleted and replaced with the following:

"5.  Paragraph 4 shall apply only in respect of exemptions or reductions resulting
from the operation of:

(@) (i) Articles 26, 27, 28 or 32 of the Law on Foreign
Investment in Vietnam 1987; or

(i) Articles 66, 67, 68, 69 or 72 of Decree No. 18-CP:on
implementing regulations of the Law on Foreign
Investment in Vietnam dated 16 April 1993; or
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(i)  Circular No. 48-TC-TCT on Profits Tax Rates and
Exemption from and Reduction of Profits Tax dated
30 June 1993; or

@iv) Part A of Part II of Circular No. 5 1-TC-TCT on Taxation
of Foreign Investment in Vietnam dated 3 July 1993; or

%) Decree No. 87-CP on Build Operate Transfer (BOT)
Contracts dated 23 November 1993 and the regulations
/issued with that Decree,

to the extent those provisions were in force on, and have not
been modified since, the date of this Note, or have been
modified only in minor respects so as not to affect their general
character; or

any other provision which may subsequently be made granting
an exemption from, or reduction of, Vietnamese tax which the
Treasurer of Australia and the Minister of Finance of Vietnam
determine from time to time in letters exchanged for this
purpose to be provisions to which this paragraph applies.
Subject to its terms, such a determination of applicable
provisions shall be valid for as long as those provisions are not
modified after the date of that determination or have been
modified only in minor respects so as not to affect their general
character." ‘

0. The following paragraphs shall be inserted after paragraph 5:

"6.  Paragraph 4 shall apply only to the extent that the exemption or reduction is
granted in respect of Vietnamese tax on income from the following activities:

(a)

(b)
()

-~ (d)

(e)

construction of infrastructure facilities including
communications, power production and supply, construction of
infrastructure facilities for the export processing and industry
intensive zones and information and telecommunication
facilities in mountainous areas in which naturally and

socio economically difficult conditions exist; or

plantation of new forests for commercial exploitation; or

extremely important activities listed in the investment portfolio
announced by the Vietnamese State Committee for Co-operation
and Investment for each period; or

exploitation of natural resources except oil, gas or rare and
precious natural resources; or

heavy industry projects including metallurgy, mechanical
engineering production, base chemical production, cement
production, electrical and electronic materials manufacturing, -
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7.

8.
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fertiliser manufacturing and anti epidemic medicines for use in
animal production or forestry; or

Plantation.of long term industrial Crops; or

activities in mountainous areas in which naturally and
socio economically difficult conditions exist including hotel
undertaking projects; or

any project satisfying at least 2 of the following criteria; -

(1) empfoying at least 500 Vietnamese; or

- (ii) applying advanced technology which satisfies the

requirements listed in Article 4 of the Ordinance on the
Transfer of Foreign Technology dated

5 December 1988, subject to the approval of the
Ministry of Science and Technology and Environment;
or:

(1ii) exﬁ;orting at least 80% of the products manufactured by
‘ the project itself: or

(iv)  the prescribed capital or contributed capital for the
implementation of the business co-operation contract is
at least US $10 million dollars; or

projects carrying out infrastructure activities within a definite
time period in which the foreign partner transfers the
infrastructure to the Vietnamese Government without any
compensation.

Notwithstanding the operation of paragraph 4, Vietnamese tax forgone shall
not be deemed to have been paid in respect of income derived from:

(2)

(b

(©

banking, insurance, consulting, accounting, auditing and
commercial services of any kind; or

the operation of ships or aircraft, other than ships or aircraft
operated principally from places in Vietnam and used solely in
carrying on a business in Vietnam; or

any scheme entered into by an Australian resident with the
purpose of using Vietnam as a conduit for income or as a
location of property in order to evade or avoid Australian tax
through the exploitation of the Australian foreign tax credit
provisions or to confer a benefit on a person who is neither a
resident of Australia, nor of Vietnam,

Paragraphs 4, 5, 6 and 7 shall not apply in relation to income derived in any
year of income after the year of income that ends on:
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(a) 30 June 2003; or
(b) any later date '_‘Vcrhat may be agreed by the Treasurer of Australia
and the Minister of Finance of Vietnam in letters exchanged for
this purpose,
whichever is the later in time occurring."
IV.  Paragraph 6 shall be renumbered as paragraph 9.

If the foregoing is acceptable to the Government of the Socialist Republic of Vietnam, the
Department has the honour to propose that this Note and /

The Department of Foreign Affairs and Trade avails jtself of this opportunity to renew to the
Embassy of the Socialist Republic of Vietnam the assurances of its highest consideration.

CANBERRA
22 November 1996




BO NGOAI GIAO SAQ Y BAN CHINH
R (Dé thuc hién)
S6: §4F/MLPQT -

Ha N6i, ngay (0 1' thang 8§ nam 1997

TL. BO TRUGONG BO NGOAI GIAO
KT. Vu trudng Vu Luat phap va Didu udc quoc t&
Phé Vu trudng

Pham Hao

Noi nhan :

- Van phéng Chinh ph (44 bic),
- B K& hoach va Dau tu,
- B Tai chinh,
- Bé Thuong mai,
- B6 Tu phap,
- Ngén hang Nha nuéc,
- T8ng cuc Hai quan,
- BSQ Viét Nam tai U,
s -Vuchau A 2,
N -VuLPQT,
-LT (11b).

Ghi cha : Stta d8i b8 sung “Hiép dinh giGa Chinh phit Céng hoa X3 héi -
chd nghra Viét Nam va Chinh phit Oxtréaylia v8 tranh danh thud
hai I8n va ngan ngira viéc trén 1au thué€ déi véi céc loaj thué danh
vao thu nhép” cé hiéu luc ké tif ngay 23 thang 7 nam 1997.



